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FEBRUARY 10, 2022. AGENDA MATERIALS
Only Items that have corresponding materials will have a link

The following 10 items are for consideration by the full Board:
1. Call to Order & Roll Call

2. Public Comment

The Board welcomes public comment. Public comment must be limited to matters
relevant to or within the authority of the Government Employee-Management
Relations Board. No subject may be acted upon unless that subject is on the agenda
and is scheduled for possible action. If you wish to be heard, please introduce
yourself at the appropriate time and the Presiding Officer will recognize you. The
amount of discussion on any single subject, as well as the amount of time any single
speaker is allowed, may be limited. The Board will not restrict public comment based
upon viewpoint. However, the Board may refuse to consider public comment prior to
the commencement and/or conclusion of a contested case or a quasi-judicial
proceeding that may affect the due process rights of an individual. See NRS
233B.126.

3. Approval of the Minutes
For possible action on the minutes of the meeting held January 13, 2022.

4. Report of the Deputy Attorney General
A report by the Nevada Attorney General’s Office as to the status of cases on judicial
review or at the Nevada Supreme Court, and other matters related thereto.

5. Role of Attorney General’s Office on Cases in Courts
Michelle Briggs of the Office of the Attorney General will address the Board and staff
on options as to the role of that office for cases on a Petition for Judicial Review at
the District Court level and of appeals at the Nevada Supreme Court or Court of
Appeals. Possible deliberation and decision on the matter thereafter.

Panel D
The following 1 item is for consideration by Panel D:

6. Case 2021-003
International Association of Fire Fighters, Local 1265 v. City of Sparks
Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-
Chair Masters to substitute for Board Member Cottino. Deliberation and decision on
the Stipulation and Order of Dismissal With Prejudice.




The Board Sitting En Banc

The following 10 items are for consideration by the full Board:

7.

10,

11.

12,

13.

Case 2020-022

International Union of Operating Engineers, Local 501, AFL-CIO v. Esmeralda
County and Esmeralda County Board of Commissioners

Deliberation and decision on the certification of the election, including any objections
filed pursuant to the election order and election plan; and other matters related
thereto. Upon issuance of any order related to the election, the matter would then be
remanded to Hearing Panel A for further deliberation on the case at a future meeting.

Case 2021-017

Service Employees International Union, Local 1107 v. Clark County
Deliberation and decision on the status and progress of the case, including, but not
limited to, dismissal of the case, the granting of a hearing for the case, whether to
stay the case pursuant to the limited deferral doctrine, and/or whether to order a
settlement conference for the case. If a hearing is granted, then the case shall also
be randomly assigned to a hearing panel.

Case 2021-016

International Union of Operating Engineers, Local 501 v. University Medical
Center of Southern Nevada

Deliberation and decision on Respondent University Medical Center of Southern
Nevada’s Motion to Dismiss Complaint for Unfair Labor Practices.

Case 2021-018
Service Employees International Union, Local 1107 v. Clark County
Deliberation and decision on the Motion to Dismiss.

Case 2021-019

Service Employees International Union, Local 1107 v. Clark County
Deliberation and decision on the Motion to Dismiss Complaint and for Decision on
Counterclaim. Also, deliberation and decision on Motion to Dismiss Clark County’s
Counterclaim.

Case 2021-021

Reno Administrative/Professional Group — Professional Unit v. City of Reno
Deliberation and decision on Motion to Dismiss Prohibited Practices Complaint or, in
the Alternative, Motion for Deferral of Proceedings.

Show Cause Hearings for Entities Not Filing Reports

Deliberation and decision on granting to staff the authority to schedule a show cause
hearing before the Board for the Town of Amargosa, which has yet to file its annual
report, to authorize the sending of a Notice to Show Cause, and other matters related
thereto.



Approval, as is or with changes, of the draft EMRB Strategic Plan for the upcoming
biennium beginning on July 1, 2023.

15. Additional Period of Public Comment
Please refer to agenda item 2 for any rules pertaining to public comment.

16. Adjournment
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STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

SERVICE EMPLOYEES INTERNATIONAL )

UNION, LOCAL 1107, )
)  Case No: 2021-018

Complainant, )

)

VS. )

)

CLARK COUNTY, )

)

Respondent )

)

MOTION TO DISMISS

COMES NOW, Respondent CLARK COUNTY, by and through District Attorney,
STEVEN B. WOLFSON, through Scott R. Davis, Deputy District Attorney and Nicole R.
Malich, Deputy District Attorney, and pursuant to NAC 288.240(3) and NAC 288.375 and
moves this Board to dismiss the Complaint filed against it in this matter.

L INTRODUCTION

When a Respondent is brought before this Board it should not have to guess at the
reason why. At a minimum, a Complaint should inform a Respondent what the Complaint is
actually about. Not only is this common sense, but it is required by NAC 288.200, which
obligates a complainant to include factual statements such as names, dates and particular

events in a Complaint.

S:\EMRB\SEIU v. County\2021-018\Motion to Dismiss.docx 1of6
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Local 1107°s Complaint does not even approach this minimum requirement. It is
devoid of facts and the County can only try to guess what the Complaint is actually about.
The Complaint thus does not state a justiciable controversy under Chapter 288 and should be
dismissed.

II. SUMMARY OF FACTS ALLEGED IN THE COMPLAINT

The Complaint alleges only that pursuant to the collective bargaining agreement,
equal employment law matters are investigated by the County’s Office of Diversity. The
Complaint also alleges that somebody mentioned at some unknown point during negotiations
that the Office of Diversity is understatfed. There are no other unique facts alleged in the
complaint, but based upon these statements, the Complaint soars to the conclusion that the
County has discriminated against employees in violation of NRS 288.270.

III. ARGUMENT

A. The Board has Authority to Dismiss a Complaint that Fails to Allege Facts
Sufficient to Show a Violation of Chapter 288

This Board has authority only over matters arising out of the interpretation of or
performance under NRS Chapter 288. NRS 288.110(2); UMC Physicians' Bargaining Unit
v. SEIU Local 1107, 124 Nev. 84,90, 178 P.3d 709, 713 (2008).

As this Board only has jurisdiction over a limited category of disputes, the Board has
prudently required that Complaints that are filed with the Board contain sufficient detail to
actually bring the dispute within the jurisdiction of this Board. NAC 288.200 governs

complaints and states, in relevant part that a complaint must contain:

A clear and concise statement of the facts constituting the alleged
practice sufficient to raise a justiciable controversy under chapter
288 of NRS, including the time and place of the occurrence of the
particular acts and the names of persons involved.

When a Complaint fails to contain sufficient factual detail to invoke Chapter 288, this
Board has held that the Complaint lacks probable cause and is subject to dismissal. E.g.
Clark County Public Employees Assoc., SEIU Local 1107 v. Clark County, Item No. 281,
EMRB Case No. A1-045496 (Nov. 21, 1991).

S:\EMRB\SEIU v. County\2021-018\Motion to Dismiss.docx 20f6
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B. The Complaint Does Not Contain Sufficient Factual Information to State
a Justiciable Controversy under Chapter 288

As noted above, there are no real substantive factual allegations in the Complaint that
place this matter under Chapter 288. This Board does of course have jurisdiction over
claims for discrimination, as provided by NRS 288.270(1)(f). However, the complaint
contains zero factual allegations of discrimination. Simply alleging that a county is guilty of
discrimination without any factual support does not state a justiciable claim.

Even after an exacting review of the complaint it is unknown who was supposedly the
victim of discrimination, on what basis the discrimination supposedly occurred, when it
occurred, or why SEIU believes the discrimination was based on one or more the protected
categories stated in NRS 288.270(1)(f). This is precisely the sort of information that is
necessary for a Respondent to be able to investigate and adequately respond to a Complaint,
and it is precisely the reason that this Board has codified NAC 288.200(1)(c) to require a
complaint to contain a modicum of factual details. If Local 1107 truly contends that any
individual employee has been the victim of discrimination, then it should identify that
employee and circumstances surrounding the discrimination in the Complaint so that the
County can ascertain whether or not there is any truth to Local 1107’s assertions.

To the extent that Local 1107 is alleging that the Office of Diversity just is not doing
a good enough job investigating employees, this does not raise a justiciable controversy
under Chapter 288. There is no provision of Chapter 288 that functions as a quality control
method on a local government employer’s internal operations. If Chapter 288 has anything at
all to say on this point, it is merely to confirm that this sort of issue is not subject to
bargaining at all. See NRS 288.150(3)(c)(3).

Although less than clear, it also appears that Local 1107 is alleging that the County
violated the contract in some way. Local 1107 alleges that the employees it represents have
contractual “due process” rights, although the Complaint stops short of identifying those
contractual rights (Complaint 9 15), and then alleges that the County has violated those

rights. (Complaint 49 21-27). Simply alleging a breach of a contract does not state a

S:\EMRB\SEIU v. County\2021-018\Motion to Dismiss.docx 30f6
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justiciable controversy under Chapter 288. Tansey v. Clark County, Item No. 726, EMRB
Case No. A1-045973 (June 2, 2010). A breach of contract claim properly belongs to the
domain of an arbitrator. NRS 288.150(2)(0).

C. The Lack of Factual Details is Prejudicial to the County

The threadbare Complaint is not something that can or should be overlooked because
the complete absence of any concrete facts prejudices the County’s ability to defend itself
against Local 1107’s accusations.

The next step in the EMRB process is for the parties to file pre-hearing statements.
This step, in turn, presumes that the parties have an adequate understanding of the
allegations and the issue to be able to coherently present them to the Board in the pre-hearing
statement. See NAC 288.250. The County however cannot possibly present “[a] plain and
concise statement of the issues of fact and law to be determined by the Board™ without first
being made aware of what the facts are. Nor can it adequately address the law, as
discrimination claims under NRS 288.270(1)(f) can invoke two different legal standards.
Compare City of N. Las Vegas v. EMRB, 127 Nev. 631, 261 P.3d 1071 (2011) (articulating
the standard for discrimination based on protected characteristic); Bisch v. Las Vegas Metro
Police Dep't, 129 Nev. 328, 302 P.3d 1108 (2013) (articulating a different standard for
claims of discrimination based on protected conduct).

The problems caused by Local 1107’s absence of facts will only compound at the
next step of this case. After reviewing the pre-hearing statements, this Board will have to
issue a notice of hearing. NRS 233B.121(1). The notice must sufficiently advise the County
of the claims against it such that it has an adequate opportunity to prepare. Id.; Coury v.
Whittlesea-Bell Luxury Limousine, 102 Nev. 302, 308, 721 P.2d 375, 378 (1986). As long as
Local 1107°s Complaint remains shrouded in conclusory statements rather than a factual
basis, the County will be deprived of its due process rights of adequate notice.

The Board can, and should, avoid these problems by holding Local 1107 to the
requirements of NAC 288.200(1)(c). Unless and until Local 1107 can allege a factual basis

in support of its allegations of discrimination, the Board should dismiss the Complaint.

S:\EMRB\SEIU v. County\2021-018\Motion to Dismiss.docx 4 of 6
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D. The Board Can Grant the Motion and Allow Local 1107 Leave to File an
Amended Complaint

When confronted with an inadequate complaint, this Board has typically granted the
motion, but has also routinely allowed a complainant leave to file an amended complaint.
NAC 288.235(1); IUEC, Local 501 v. UMC, Item No. 842, EMRB Case No. 2019-004 (June
18, 2019). This would be an appropriate resolution in this case. The Board should grant the
motion as Local 1107°s Complaint plainly fails to comply with NAC 288.200, but may allow
Local 1107 a brief period of time in which to file an amended complaint that complies with
NAC 288.200 and includes the necessary factual allegations to state a justiciable controversy
under Chapter 288.

In the meantime, the Board should stay any requirement for pre-hearing statements.
IV.  CONCLUSION

For the foregoing reasons the Board should grant the motion.

DATED this 14" day of December, 2021.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

By: /s/ Scott R. Davis

SCOTT R. DAVIS

Deputy District Attorney

State Bar No. 10019

NICOLE R. MALICH

Deputy District Attorney

State Bar No. 13180

500 South Grand Central Pkwy., Suite 5075
Las Vegas, Nevada 89155-2215

Attorneys for Clark County

S:\EMRB\SEIU v. County\2021-018\Motion to Dismiss.docx 50f6
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Office of the Clark County District

Attorney and that on this 14™ day of December 2021, I served a true and correct copy o

f the

foregoing, Motion to Dismiss by e-mailing the same to the following recipients. Service of

the foregoing document by e-mail is in place of service via the United States Postal Service.

Michael Urban, Esq.

Urban Law Firm

4270 S. Decatur Blvd., #A-9
Las Vegas, Nevada 89103
murban@theurbanlawfirm.com

/s/ Aisha A. Rincon

An Employee of the Clark County District
Attorney’s Office — Civil Division

S:\EMRB\SEIU v. County\2021-018\Motion to Dismiss.docx
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THE URBAN LAW FIRM

MICHAEL A. URBAN, Nevada State Bar No. 3875

PAUL D. COTSONIS, Nevada State
4270 S. Decatur Blvd., Suite A-9
Las Vegas, Nevada 89103
Telephone: (702) 968-8087
Facsimile: (702) 968-8088

Electronic Mail: murban@theurbanlawfirm.com

pcotsonis@theurbanlawfirm.com
Counsel for SEIU Local 1107

Bar No. 8786 FILED
December 28, 2021

State of Nevada
E.M.R.B.
9:11 a.m.

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT

SERVICE EMPLOYEES

INTERNATIONAL UNION, LOCAL 1107,

RELATIONS BOARD

EMRB CASE NO: 2021- 018

Complainant, COMPLAINANT’S OPPOSITION TO

VS.
CLARK COUNTY,

Respondent.

CLARK COUNTY’S MOTION TO
DISMISS

or, alternatively,

MOTION FOR LEAVE TO FILE
AMENDED COMPLAINT

COMES NOW Complainant, Service Employees International Union, Local 1107

(hereinafter “SEIU Local 1107”), by

D. Cotsonis of The Urban Law Firm, pursuant to NAC 288.240, hereby submits the following

Opposition to Respondent’s Motion to Dismiss or, alternatively, Moves for Leave to file an

and through its counsel of record, Michael A. Urban and Paul

Amended Complaint (hereinafter “Opposition”).

This Opposition is based on the attached Points and Authorities.

Dated this 28" day of December 2021.

208334

THE URBAN LAW FIRM

By: /s/ Michael A. Urban
MICHAEL A. URBAN, NVSB #3875
PAUL D. COTSONIS, NVSB #8786
Attorneys for Complainant Service
Employees International Union, Local 1107
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MEMORANDUM OF
POINTS AND AUTHORITIES
L.
INTRODUCTION

The Complaint before the Board concerns Clark County’s (hereinafter “the County”) failure
to properly investigate allegations of discrimination that have been presented to it. It is SEIU Local
1107’s position that the County’s failure to properly investigate claims of discrimination presented
to the Clark County Office of Diversity (“County OOD”) is a perpetuation of the underlying
discrimination in violation of NRS 288.270 and violative of the employees’ due process rights. In
addition to filing its Answer, the County has filed a Motion to Dismiss (hereinafter “Motion”)
asserting the Complaint fails to allege facts sufficient to show a violation of NRS 288.

II.
ARGUMENT
1. Standard for dismissal

In order "To survive dismissal, a complaint must contain some 'set of facts, which, if true,
would entitle [Complainant] to relief." In re AMERCO Derivative Litigation, 127 Nev. 196, 211,
252 P.3d 681, 692 (2011) (quoting Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228,
181 P.3d 670, 672 (2008)). In reviewing motions to dismiss the Board must accept Complainant’s
factual allegations as true and draw every reasonable inference in complainant’s favor. Sanchez v.
Wal-Mart Stores, Inc., 125 Nev. 818, 823 (2009).

As outlined below, contrary to the County’s assertion in its Motion, SEIU Local 1107’s
Complaint contains sufficient factual allegations that it need not “guess what the Complaint is
actually about.” See Motion af p. 2: 2.

/1
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2. The Complaint contains sufficient factual allegations showing a violation of NRS 288.

Here, the Complaint is sufficiently clear in that it alleges that the County is contractually
obligated to investigate discrimination matters. See Complaint az § 12'. In its Answer, the County
has admitted as much. See Answer at q 12. This is a clear term and condition of employment that
has been negotiated and memorialized in the parties’ Collective Bargaining Agreement which
provides employees due process rights of presenting claims of discrimination to the County for it to
investigate through the County OOD. See Complaint at q 15. Additionally, the Complaint goes on
to allege that during recent negotiations that the County admitted that it “does not have the ability
to review all statements and evidence presented to the County OOD,” see Complaint at 9 16. In
short, the allegation is that per the County’s own admission, it is not properly and fully investigating
allegations presented to it.

Although the County denies the allegation that it has admitted its failure to fully investigate
allegations presented to the County OOD, see Answer at q 16, the allegation is clear in asserting
that the County is not investigating, or at least not fully investigating, discrimination allegations
presented to it, as it admis it is obligated to do. See Answer at § 12. If true, the County’s failure to
investigate discrimination allegations presented to it is tantamount to perpetuating the
discrimination employees are complaining of, hence, the First Cause of Action of Discrimination.
See Complaint at 4 20. Additionally, because the County has already admitted to its obligation to
investigate allegations presented to it, see Answer at § 12, and the Complaint alleges the County
admitted to not fully investigating such allegations, see Complaint at 9 16, if true, the County is
violating employees’ Due Process rights by not fully investigating those allegations, hence, the

Second Cause of Action. /d. at §’s 22 — 23.

! The Complaint specifically refers to the County Office of Diversity’s (“County OOD”) obligation to “investigate”
matters which may also include matters subject to the Nevada Equal Rights Commission (“NERC”) and the Equal
Employment Opportunity Commission (“EEOC”), id., in which both NERC and EEOC are agencies which investigate
charges of discrimination based in part, on race, color, religion, sex, or national origin which NRS 288.270(1)(f)

makes such discriminatory conduct a prohibited practice.
208334
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Therefore, contrary to the County’s argument that “the complaint contains zero factual
allegations of discrimination[,]” see Motion at p. 3: 5 — 6, the Complaint does contain the factual
allegation of discrimination: that, by the County’s own admission during recent negotiations, it is
not fully investigating claims presented to the County OOD. See Complaint at q 16. It is more than
a reasonable inference that if the County is not fully investigating discrimination allegations
presented to the County OOD, that it is perpetuating the original discriminatory conduct and that
employees are being denied due process by this failure.

The specific details of the discrimination claims are not particularly relevant and SEIU Local
1107’s hesitancy to publish confidential information in a public document regarding the employees
affected by the County’s failure to fully investigate their complaints and the details therein are not
necessary for the relief sought in this case. Therefore, SEIU Local 1107 respectfully requests the
County’s Motion be denied.

3. Should the Board agree with the County, it is requested that SEIU Local 1107 be

granted leave to file an amended complaint.
As alluded to above, SEIU Local 1107 has sought to avoid disclosing confidential information in a
public document by including specifics as to individual complaints of discrimination in the
Complaint and it believes the County’s admission that it is not fully investigating claims of
discrimination presented to the County OOD is sufficient for the relief sought herein. However,
should the Board disagree, SEIU Local 1107 respectfully requests leave to amend the Complaint to
include those specifics.

I11.
CONCLUSION
For the foregoing reasons, SEIU Local 1107 respectfully requests the Board to Deny the

County’s Motion to Dismiss. Alternatively, should the Board agree with the County and require

208334
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more specific allegations, SEIU Local 1107 respectfully request the Board grant SEIU Local 1107

Leave to file an amended complaint.

Dated: December 28, 2021

208334

THE URBAN LAW FIRM

/s/ Michael A. Urban

MICHAEL A. URBAN, Nevada Bar No. 3875
PAUL D. COTSONIS, Nevada Bar No. 8786
4270 S. Decatur Blvd., Suite A-9

Las Vegas, Nevada 89103

Telephone: (702) 968-8087

Facsimile: (702) 968-8088

Electronic Mail: murban@theurbanlawfirm.com

pcotsonis@theurbanlawfirm.com
Counsel for SEIU Local 1107
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CERTIFICATE OF SERVICE

I hereby certify that on the 28" day of December 2021, I filed an original of the forgoing
COMPLAINANT’S OPPOSITION TO CLARK COUNTY’S MOTION TO DISMISS or,
alternatively, MOTION FOR LEAVE TO FILE AMENDED COMPLAINT via e-mail as

follows:

Employee Management Relations Board
3300 W. Sahara Avenue, Suite 260

Las Vegas, Nevada 89104
emrb@business.nv.gov

I also mailed one copy via certified mail, prepaid postage, with a return receipt requested of
the foregoing pleading to the following:

Mr. Curtis Germany

Director of Human Resources

Clark County

500 S. Grand Central Parkway, 3" Floor
Las Vegas, Nevada 89155

/s/ April Denni
An employee of THE URBAN LAW FIRM
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By: NICOLE R. MALICH
Deputy District Attorney
State Bar No. 13180
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Telephone (702) 455-4761
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Attorneys for Clark County

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

SERVICE EMPLOYEES INTERNATIONAL )
UNION, LOCAL 1107,
Case No: 2021-018
Complainant,
VS.
CLARK COUNTY,

Respondent

e et et et g et gt gt e

REPLY IN SUPPORT OF MOTION TO DISMISS COMPLAINT
COMES NOW, Respondent CLARK COUNTY, by and through District Attorney,
STEVEN B. WOLFSON, through Scott R. Davis, Deputy District Attorney and Nicole R.
Malich, Deputy District Attorney, and pursuant to NAC 288.240(4) and NAC 288.375 and

responds to the opposition to the motion to dismiss filed by Service Employees International
Union, Local 1107 (SEIU) in this matter.
L Introduction

The Complaint brought forth does not state a justiciable controversy under Chapter
288 and should be dismissed per the Motion to Dismiss filed by Respondent. In its
Opposition to the Motion to Dismiss, Complainant still fails to set forth any facts

surrounding alleged discrimination that Respondent purportedly did not investigate as

SAEMRB\SEIU v. County\2021-018\Reply to Opposition to Motion to Dismiss.docx 1of5






o e 3 N R W

[\ JEN N R O T S R " 2 I S B S R b e T e e e e e T o T Y S WY
W NN N U R W= O O NN R W e o

required by NAC 288.200. The Complaint must include factual statements such as names,
dates, and particular events. The argument set forth by Complainant is not a proper
argument under NRS 288, as there would be no remedy if the Board were to find that
Defendant was not doing a “good enough job.”

II.  Standard for Dismissal

“To survive a motion to dismiss, a complaint must contain sufficient factual matter to
“state a claim to relief that is plausible on its face. A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Rowe v. Clark County Sch. Dist.,
216CV661JCMPAL, 2017 WL 1550229, at *2 (D. Nev. Apr. 28, 2017).

As set forth in Defendant’s Motion to Dismiss, NAC 288.200 requires “[a] clear and
concise statement of the facts constituting the alleged practice.” The Complaint provides no
specificity in regard to who the supposed victims of discrimination are, on what basis the
discrimination supposedly occurred, when it occurred, or why SEIU believes the
discrimination was based on one or more the protected categories stated in NRS
288.270(1)(%).

OI.  SEIU’s Complaint Does Not Contain Sufficient Factual Allegations Showing a

Violation of NRS 288

The allegation that the Office of Diversity (OOD) is not doing a good enough job
does not provide the EMRB the authority to issue relief. NRS 288.110(2) only permits this
Board to order an entity “to refrain of the action complained of.” But SEIU is not seeking an
order for the County to refrain from investigating allegations of discrimination; apparently
they are seeking an order directing the County to just do a better job at it. The Board cannot
order such relief without placing itself in a supervisory role over County operations. And
that is something the Board has not been statutorily authorized to do.

As noted in the Motion to Dismiss, there are no real substantive factual allegations in
the Complaint. Although discrimination falls under the purview of the EMRB by way of

NRS 288.270(1)(f), merely indicating that discrimination is occurring is not enough.

SAEMRBASEIU v. County\2021-018\Reply to Opposition to Motion to Dismiss.docx 20f5
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There is no dispute as to the argument that the County is obligated to investigate
discrimination matters, although the obligation itself is not one that arises under any
provision of Chapter 288. However, in regard to the notion that the County allegedly
admitted that it does not have the ability to review all statements and evidence presented to
the OOD, SEIU is unable to provide any facts in support of this allegation. There is no time
frame given with specificity, nor any facts surrounding the circumstances of the alleged
statement. This claim is void of fact, much like the Complaint as a whole. The rest of the
argument presented by SEIU hinges on this proffered fact being true, as SEIU goes on to
argue that by way of not thoroughly investigating claims, the County is perpetuating
discrimination. Assuming the statement that the County is not fully investigating evidence
presented to the OOD as true, SEIU must then provide alleged instances of discrimination.
Without such instances, the County cannot even begin to discern whether or not
discrimination has occurred.

SEIU’s opposition is built on two layers of whimsical arguments, first that some
unidentified individual at some unidentified time specifically indicated that the County does
not have the ability to review all OOD complaints, and second, that in doing so, the County
has discriminated against some unknown individuals on some non-identified occasions.
More simply put, SEIU posits the notion that the County is not doing a good enough job.
This does not raise a justiciable controversy under Chapter 288 as there is no provision of
Chapter 288 that functions as a quality control method on a local government’s internal
operations.

SEIU goes on to suggest as an afterthought that IF in fact the County is not fully
investigating discrimination allegations, that employees are being denied due process that
they are contractually afforded. SEIU does not actually allege that the County is not fully
investigating, but only states that IF they are not, then employees are being denied due
process. Again, no factual details are provided regarding any specific employees that were
in fact denied due process. The County does not even have enough information to glean

whether it is the employees being investigated or rather the employees making the
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complaints that are allegedly being denied due process. Further, if it instead a breach of
contract that SEIU is alleging, that matter belongs in the domain of an arbitrator, not the
EMRB. NRS 288.150(2)(0); Tansey v. Clark County, Item No. 726, EMRB Case No. Al-
045973 (June 2, 2010).

IV.  Should the Board Agree with the County, Defendant May be Granted Leave to
File an Amended Complaint

The Supreme Court has confirmed the liberal standard that should be followed when
granting leave to amend a complaint. In Forman v. Davis, the Court held that “[i]n the
absence of any apparent or declared reason - such as undue delay, bad faith, or dilatory
motive on the part of the movant, repeated failure to cure deficiencies by amendments
previously allowed, undue prejudice to the opposing party by virtue of allowance of the
amendment, futility of the amendment, etc. - the leave sough should, as the rules require, be
freely given. 83 S. Ct. 227, 230 (1962).

With an absence of any apparent or declared reason, leave may be granted for SETU
to amend their Complaint to include any necessary factual allegations to comport with NAC
288.200 and to state a justiciable controversy under Chapter 288. The County therefore has
no objection to SEIU amending their Complaint, provided that it can do so by including
sufficient facts to state a justiciable controversy under Chapter 288.

IV.  Conclusion
For the foregoing reasons the Board should grant the Motion to Dismiss.
DATED this 12® day of January 2022.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

By: /s/ Nicole R. Malich

NICOLE R. MALICH

Deputy District Attorney

State Bar No. 13180

SCOTT R. DAVIS

Deputy District Attorney

State Bar No. 10019

500 South Grand Central Pkwy., Suite 5075
Las Vegas, Nevada 89155-2215

Attorneys for Clark County
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Office of the Clark County District
Attorney and that on this 12% day of January 2022, I served a true and correct copy of the
foregoing, Reply in Support of Motion to Dismiss Complaint by e-mailing the same to the
following recipients. Service of the foregoing document by e-mail is in place of service via
the United States Postal Service.

Michael Urban, Esq.

Urban Law Firm

4270 S. Decatur Blvd., #A-9
Las Vegas, Nevada 89103
murban(@theurbanlawfirm.com

/s/ Aisha A. Rincon

An Employee of the Clark County District
Attorney’s Office — Civil Division
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STEVEN B. WOLFSON

District Attorney FILED

CIVIL DIVISION

State Bar No. 001565 D%ct::trzt:;rl\} eSQaZdOaZ 1

By: SCOTT R. DAVIS

Deputy District Attorney E-M.R.B.

State Bar No. 10019 4:56 p.m.

By: NICOLE R. MALICH

Deputy District Attorney

State Bar No. 13180

500 South Grand Central Pkwy., Suite 5075

Las Vegas, Nevada 89155-2215

Telephone (702) 455-4761

Fax (702) 382-5178

E-Mail: Scott.Davis(@ClarkCountyDA.com
Nicole.Malich(@ClarkCountyDA .com

Attorneys for Clark County

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

SERVICE EMPLOYEES INTERNATIONAL )

UNION, LOCAL 1107,

Case No: 2021-019
Complainant,

VS.

CLARK COUNTY,

Resnondent

CLARK COUNTY,
Counterclaimant

VS.

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 1107,

Counter-respondent

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MOTION TO DISMISS COMPLAINT AND
FOR DECISION ON COUNTERCLAIM

COMES NOW, Respondent/Counterclaimant CLARK COUNTY, by and through

District Attorney, STEVEN B. WOLFSON, through Scott R. Davis, Deputy District
Attorney and Nicole R. Malich, Deputy District Attorney, and pursuant to NAC 288.375 and

NRS 288.110(5) and moves this Board to dismiss the Complaint filed against it in this matter
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and further to enter a decision in favor of Clark County on its counterclaim against Service
Employees’ International Union, Local 1107 (“SEIU”) filed herewith.
I INTRODUCTION

The Board should dismiss this matter because this is not a case that invokes the
limited authority granted to this Board over matters arising out of the interpretation of or
performance under Chapter 288. The promulgation and adoption of a county’s merit
personnel ordinance is a self-contained process established by NRS Chapter 245 and is
controlled by the ordinance adoption process set forth in NRS Chapter 244. This Board has
not been delegated authority over matters arising under either of those two chapters.

Nor can a coherent case be made that Chapter 245°s merit personnel ordinance
somehow intersects with the collective bargaining obligations of Chapter 288. The
legislature has conclusively shut the door on this theory by enacting NRS 245.215(3) which
confirms that as a matter of law a merit personnel system does not, and cannot, alter or
overturn a collective bargaining agreement. As a result, there is complete separation between
a merit personnel ordinance and any collective bargaining obligations.

I1. THE BOARD’S AUTHORITY TO DISMISS A COMPLAINT

NAC 288.375 authorizes this Board to dismiss a matter when no probable cause exists
for the complaint. NAC 288.375(1). A complaint lacks probable cause, and dismissal is
therefore proper, when it fails to allege a justiciable controversy arising under the provisions
of Chapter 288. Patterson v. Teamsters, Local 14, Item No. 771, EMRB Case No. Al-
046032 (Nov. 14, 2011).

Dismissal is in fact the only proper result in such a case because an administrative
agency such as this Board may not exercise any authority except that which has been
delegated to it by the legislature through its enabling act. Andrews v. Nevada State Bd. of
Cosmetology, 86 Nev. 207, 467 P.2d 96 (1970); City of Reno v. Civil Serv. Comm'n of City
of Reno, 117 Nev. 855, 34 P.3d 120 (2001); see also Louisiana Pub. Serv. Comm'n v. F.C.C.,
476 U.S. 355, 357 (1986) (“an agency literally has no power to act ...unless and until

Congress confers power upon it™).
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I1I. THE BOARD SHOULD DISMISS THE COMPLAINT AGAINST CLARK
COUNTY BECAUSE THE COMPLAINT DOES NOT ALLEGE A
DISPUTE UNDER CHAPTER 288

A. The Board’s Authority Does Not Extend Beyond Chapter 288

The EMRB’s enabling legislation is the Employee-Management Relations Act, NRS
Chapter 288. This is the legislation that both creates this Board, NRS 288.080, and delegates
and defines the limited authority that the legislature has granted to the Board. NRS
288.110(2) (““The Board may hear and determine any complaint arising out of the
interpretation of, or performance under, the provisions of this chapter ...”).!

The Nevada Supreme Court has considered the scope of the EMRB’s authority under
this statute. In Rosequist v. Int'l Ass'n of Firefighters, Local 1908, 118 Nev. 444, 49 P.3d 651
(2002)? the Nevada Supreme Court confirmed that this Board has exclusive jurisdiction over
claims arising under Chapter 288. But the Nevada Supreme Court has also cautioned that the
Board’s jurisdiction extends only as far as claims arising under Chapter 288 and no further.
UMC Physicians' Bargaining Unit v. SEIU Local 1107, 124 Nev. 84, 90, 178 P.3d 709, 713
(2008) (stating “[r]eason demands that we adopt the first interpretation of NRS 288.110(2),
limiting the Board to hearing complaints from local government employers, local
government employees, or employee organizations, arising out of NRS Chapter 288's
performance or interpretation™).

This Board’s own history is replete with examples that have recognized and applied
this principle of limited jurisdiction. In particular, this Board has repeatedly eschewed
jurisdiction over claims and issues that arise under other portions of the NRS apart from
Chapter 288. UMC Physicians Bargaining Unit v SEIU Local 1107, Item No. 605, EMRB
Case No. A1-045812 (April 20, 2005) (stating “as a preliminary matter, because this Board's
jurisdiction is limited to claims arising under NRS Chapter 288, we cannot consider claims

alleged as due process violations, breach of the CBA, or violations of statutory provisions

I'NRS 288.110 is in fact the sole touchstone of Board authority. NRS 288.270 mentions Board authority but conditions
Board authority on the same grounds as NRS 288.110. NRS 288.270 (“Any controversy concerning prohibited practices
may be submitted to the Board in the same manner and with the same effect as provided in NRS 288.110...”).

2 Overruled on other grounds by Allstate Ins. Co. v. Thorpe, 123 Nev. 565, 170 P.3d 989 (2007).
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outside of NRS Chapter 288”); Krumme v. Las Vegas Metropolitan Police Dep’t, Item No.
822, EMRB Case No. 2016-010 at 4 (April 11, 2017) (noting this Board had no jurisdiction
to interpret or find a violation of NRS Chapter 289); Heitzinger v. Las Vegas-Clark County
Library District, Item No. 728C, EMRB Case No. A1-045977, p. 13 and Conclusions of
Law # 17, 28 (Jan. 30, 2012) (holding that the Board lacked jurisdiction over discrimination
claims based on sexual orientation where such claims arose under NRS 613.330 rather than
Chapter 288%); Valentin v Clark County, Item No. 762, EMRB Case No. A1-046010 (July 1,
2011) (“The Board does not have jurisdiction over claims arising under the Family Medical
Leave Act”); Bonner & Washington v. City of North Las Vegas, Item No. 820, EMRB Case
No. 2015-027 n.4 (Feb. 8, 2017) (the Board refused to interpret a city’s municipal code or its
city charter) affirmed in Bonner v. City of North Las Vegas, Nev. Supreme Ct. Case No
76408, 2020 WL 3571914 (June 30, 2020) (unpublished but noting that “As the EMRB
recognized in its decision, interpretation of the City's municipal code is beyond its
jurisdiction.”).

This approach is also consistent with the guidance given by the Nevada Attorney
General’s Office, which has opined that the bargaining obligations imposed by Chapter 288
do not create a license to disregard other statutory provisions. 2017 Nev. Op. Att'y Gen. No.
13 (Feb. 15, 2018) (stating “NRS 288.150's mandate to bargain certain items does not
require unlimited bargaining, but bargaining within the confines of other applicable laws.”).

The point is thus well-established that the Board does not have authority over matters

that arise beyond the scope of Chapter 288.

B. Adoption of a County’s Merit Personnel Ordinance Is Not Matter that
Arises Under Chapter 288

The sum total of SEIU’s allegations in this case is that the County is endeavoring to
update its merit personnel ordinance and its attendant merit personnel rules and regulations.
(Complaint 9 10-15). This is not a matter that arises under or concerns Chapter 288. It is

therefore beyond the authority of this Board.

3 NRS 288.270(1)(f) was later amended in 2017 to include discrimination on the basis of sexual orientation.
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The authority for, and requirements to adopt, a merit personnel system are codified
elsewhere in the NRS, specifically in NRS Chapter 245. NRS 245.213(1) provides that “[i]n
each county having a population of 100,000 or more the board of county commissioners
shall by ordinance establish a merit personnel system for all employees of the county...”

(emphasis added).

The statutory text contains two features that are noteworthy to this case: first, by
using the term “shall” it is mandatory that the County must have a merit personnel system in
place. See NRS 0.025(1)(d). Second, that the law commands the method for establishing
such a merit personnel system, and that method is by enacting a county ordinance.

This procedural requirement to establish a merit personnel system by means of the
ordinance process is of momentous consequence when confronting the question of whether
the merit personnel system must be bargained under Chapter 288 because the County cannot
simultaneously follow two contradictory processes.

1. The Ordinance Process

Under Nevada law, adopting an ordinance is a legislative action taken by an elected
board of county commissioners. See NRS 244.095(1) (“No ordinance shall be passed except
by bill”). And this process requires a definite and technical form to adopt an ordinance. See
NRS 244.095-.119. For example, an ordinance requires proscribed form in order to be valid,
NRS 244.110, just as does any bill approved and enrolled by the state legislature. Compare
Nev. Const. art. VI § 23.

The ordinance-adoption process is an open, transparent and inclusive action that calls
for vigorous public participation throughout the process. The process requires that published
notice of a proposed ordinance be provided to the general public well in advance of a public
hearing on a proposed ordinance. NRS 244.100(1). This is followed by an open public
hearing in which all interested persons are entitled by law to present their views concerning

the ordinance. NRS 244.100(4).* While all interested parties are entitled by law to express

* To the extent that an employee organization is interested in the ordinance process, it has the same right as any other
person or entity to participate and express its views in the public hearing.
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their views on a proposed ordinance, the Board of County Commissioners enjoys the final
discretion to decide the substance of an ordinance. NRS 244.100(1).

The process should resonate with this Board. In its overall form, the ordinance
process is quite similar to the process that this Board follows when amending the provisions
of NAC Chapter 288, which also entails an open process, public participation, and final
Board discretion over the terms of the administrative code. See NRS 233B.0395-.064

2. The Collective Bargaining Process

By comparison, the collective bargaining process differs radically from the ordinance
adoption process.

Where the ordinance adoption process is entirely transparent and engages the public,
the collective bargaining is generally confidential and is shielded from the public. NRS
288.220.° Rather than being open to all interested parties, the collective bargaining process
is exclusive and restricted only to a single bargaining agent. NRS 288.160(2).

Moreover, the process for fixing the terms of a collective bargaining agreement is
anything but a legislative action; there is an adversarial component to collective bargaining.
Collective bargaining of course entails that a local government employer and a recognized
union each designate a spokesperson or team to meet and exchange proposals in order to
gain concessions from each other. See Richards v. Police Managers and Supervisors
Association, Item No. 788, EMRB Case No. A1-046094 (Aug. 19, 2013) (stating “The
nature of collective bargaining is a give-and-take process which typically includes
concessions from both the bargaining agent and the local government employer™). The law
further provides for an adversarial hearing to resolve an impasse in negotiations. NRS
288.200 (detailing the fact-find procedure to resolve impasse).

Further, SEIU’s claim cannot be reconciled with the principle of exclusive
representation. As noted above, collective bargaining takes places only with the exclusive

representative of a unit. But SEIU only represents a fraction of County employees. For

5 The only public aspect of the collective bargaining process is the requirement that a finalized contract must be
approved by a local government employer’s governing body at a public meeting. NRS 288.153.

S:\EMRB\SEIU v. County\2021.019\Motion to Dismiss.docx 60fl1l






© 0 39 O »n Bk~ WO =

N NN NN N N NN e e e e e e e e e
> "IN e N N VS S =N I - e ) W V) B O VS N N =)

example, a deputy district attorney is subject to the County’s merit personnel system. NRS
252.070(6). SEIU has absolutely zero authority to negotiate on behalf of a deputy district
attorney. Clark County Pros. Assoc. v. Clark County, Iltem No. 617, EMRB Case No. Al-
045823 (Feb. 1, 2006) (deputy district attorneys entitled to their own bargaining unit). There
is thus a critical disconnect between the scope of SEIU’s representative authority and the
scope of the merit personnel system that SEIU now seeks to bargain.

If bargaining were required over a system that by law must apply to all County
employees, it would require not bilateral or even trilateral negotiations, but duodecimalateral
negotiations! “The law does not deal in absurdities.” First Nat. Bank v. Meyers, 40 Nev. 284,
161 P. 929, 932 (1916). This is not an outcome that this Board should accept.®

Ultimately, as shown by the following comparison, the differences between ordinance
adoption and collective bargaining are so pronounced such that the processes can only be

viewed as entirely separate processes.

Ordinance Process (NRS 244) Collective Bargaining Process (NRS 288)
* Legislative in Nature * Contractual/Adversarial in Nature
* Transparent and Open * Private and Closed to the Parties
» All Interested Parties Entitled to » Exclusive to a Single Bargaining
Participate Agent
* County Board has Discretion to » Substantive Terms May be Settled by
Substantively Decide Third-Party
3. The Legislature Has Conclusively Eliminated Any Overlap Between

County Merit Personnel Systems and Collective Bargaining

The Board should not infer an overlap between a county’s merit personnel system and
collective bargaining, as SEIU’s complaint seems to suggest. (Complaint 412).

To the extent that the Complaint assumes an overlap between merit personnel and
collective bargaining, it is incorrect. For in doing so, SEIU overlooks a material and
straightforward point of law that conclusively establishes that there is in fact no overlap

between the two statutory schemes.

¢ This would still violate the principle of exclusive representation as well as unions cannot bargain on behalf of non-
union employees.
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NRS 245.213(3) states:

In the event of a conflict between the policies and procedures
adopted pursuant to this section and the provisions of a
collective bargaining agreement entered into pursuant

to chapter 288 of NRS, the provisions of the agreement
prevail.

The import of this subsection could not be more plain - a county’s merit personnel
changes cannot, even in principle, alter or change the terms of a negotiated collective
bargaining agreement. The collective bargaining agreements between the County and SEITU
are thus a complete insulation against any merit personnel provision that might conflict with
the agreements. In bringing its Complaint SEIU is merely tilting after windmills.

By codifying NRS 288.213(3), the legislature has made explicit what was already
implicit - that there is a wall of separation between a merit personnel system and the
collective bargaining requirements. There is no statutory warrant in this case for this Board
to heed SEIU’s cries to “tear down this wall” by requiring negotiations over the merit
personnel ordinance.

The County’s merit personnel system must be adopted by ordinance. NRS
245.213(1). That much is fixed by statutory command, and this Board cannot lawfully
impose a different process than what the legislature has established. Yet that sort of
unprecedented action is precisely what would be required in order for the Board to find in
favor of SEIU in this case and to order the County to follow the Chapter 288 negotiation
process in order to modify the merit personnel ordinance. As this is something that the
Board cannot lawfully do, the Board should recognize that SEIU’s complaint does not allege
a justiciable controversy under Chapter 288 and dismiss the complaint.

IV.  THE BOARD SHOULD ENTER A DECISION FINDING A PROHIBITED
LABOR PRACTICE ON THE PART OF SEIU

A. It is a Prohibited Labor Practice for a Union to Try to Negotiate On
Behalf of Employees that it Does Not Represent

When a union becomes recognized as a bargaining agent, it holds the right of

exclusive representation for employees in the bargaining unit. NRS 288.133. The converse
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of that right, however, is that a union holds no right of representation for employees outside
the bargaining unit. /d. In many cases, that right is held by an entirely different
organization. e.g. Juvenile Justice Supervisors Assoc. v. Clark County, Item No. 704A,
EMRB Case No. A1-045953 (Aug. 2, 2010) (finding that the County’s juvenile justice
supervisors could not be represented by SEIU).

Because the right of exclusive representation extends only as far as the contours of the
particular bargaining unit represented by the union, it is a prohibited labor practice for a
union to exceed its authority by demanding to negotiate on behalf of employees who are
outside the particular bargaining unit. Util. Workers Loc. 111,203 NLRB 230, 238 (1973);
International Association of Firefighters, Local 1265 v. City of Sparks, Item No. 136, EMRB
Case No. A1-045362 (Aug. 21, 1982); Cf also Clark County Public Employee’s Association,
SEIU Local 1107 v. UMC, Item No, 300, EMRB Case No. A1-045492 (Jan. 19, 1993) (a
union has no standing to bring a complaint on behalf of employees that it does not
represent).

In City of Sparks, this Board made a clear legal conclusion that it was a prohibited
labor practice for a union to seek to negotiate on behalf of employees outside the represented
bargaining unit. Specifically, the Board concluded:

That IAFF, Local 1265 by its actions in attempting to negotiate for
employees who are outside of the bargaining unit and who may not
wish to be represented by the Union constitutes a willful interference
with and coercion of those employees in the exercise of their rights
guaranteed under NRS Chapter 288. NRS 288.270(a).

City of Sparks, p. 8, Conclusion of Law # 10

This issue in City of Sparks was raised by the same procedural process in this case: a
counterclaim raised by the local government employer. See City of Sparks, p. 1

SEIU has committed the same prohibited labor practice that was committed by the
firefighter’s association in City of Sparks, and the Board need not look any further than the

Complaint and Answer to establish this.

S:\EMRB\SEIU v. County\2021.019\Motion to Dismiss.docx 9o0f11






© 0 9 & »n B W N =

N NN NN N N NN e e e e e e e e e
0 N9 O W R WD =D 0 YWD = o

In its Complaint SEIU has alleged and therefore admitted that it does not represent all
County employees; it represents only two of the bargaining units for Clark County, the
“Supervisory Unit” and the “General Unit.” (Complaint § 4). This fact has been confirmed
by the County in its Answer and is thus already established. (Answer q 4).

SEIU has also alleged, and thereby admitted, that it has demanded to negotiate on
behalf of employees that it does not represent. It did this by demanding to bargain over the
County’s merit personnel system, which system necessarily encompasses all County
employees as a matter of law, not merely those employees in the SEIU bargaining units.
(Complaint 99 11, 13); NRS 245.213(1). These facts are confirmed by the pleadings and are
sufficient in and of themselves to establish the County’s counterclaim.

B. The Board Can Decide the County’s Counterclaim Without Holding a
Hearing

It is not required that the Board hold a hearing in order to decide the County’s
counterclaim. NRS 288.110(5) authorizes this Board to dispense with a hearing and decide a
contested case if it adopts its prior decisions as precedent. As stated above, the operative
legal point has already been decided and stated by the Board in City of Sparks and the
operative facts have already been established through SEIU’s admissions in the Complaint
and the County’s Answer. There is no point to hold a hearing in order to establish what has
already been admitted in this pleadings. The Board may decide the matter by addressing this
motion. NRS 288.110(5).

NRS 288.110(4) empowers the Board to “...order any person or entity to refrain from
the action complained of ...”" This is the proper relief to correct SEIU’s violation of NRS
288.270(2)(a). The Board should order SEIU to refrain from making bargaining demands on
behalf of employees who it does not represent.

V.  CONCLUSION

NRS Chapter 288 is simply inapplicable to a county’s adoption of a merit personnel

system. The merit personnel system is governed by NRS Chapter 245, not Chapter 288. And

the procedural aspect for adopting or modifying the merit personnel system by ordinance is
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governed by NRS Chapter 244, not Chapter 288. The Board’s authority does not extend so
far as to govern a county’s ordinance adoption process.

By demanding to negotiate over the universally-applicable merit personnel ordinance
SEIU has demanded to negotiate on behalf of employees that it does not represent. This
Board correctly recognized this sort of action as a prohibited labor practice in City of Sparks,
and it should confirm the same now by finding in favor of Clark County’s counterclaim
against SEIU.

DATED this 15" day of December, 2021.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

By: /s/ Scott Davis

SCOTT R. DAVIS

Deputy District Attorney

State Bar No. 10019

NICOLE R. MALICH

Deputy District Attorney

State Bar No. 13180

500 South Grand Central Pkwy., Suite 5075
Las Vegas, Nevada 89155-2215

Attorneys for Clark County

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Office of the Clark County District
Attorney and that on this 15% day of December 2021, I served a true and correct copy of the
foregoing, Motion to Dismiss Complaint and for Decision on Counterclaim by e-mailing
the same to the following recipients. Service of the foregoing document by e-mail is in place
of service via the United States Postal Service.

Michael Urban, Esq.

Urban Law Firm

4270 S. Decatur Blvd., #A-9

Las Vegas, Nevada 89103
murban(@theurbanlawfirm.com

/s/ Aisha A. Rincon

An Employee of the Clark County District
Attorney’s Office — Civil Division
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THE URBAN LAW FIRM

MICHAEL A. URBAN, Nevada State Bar No. 3875
PAUL D. COTSONIS, Nevada State Bar No. 8786

4270 S. Decatur Blvd., Suite A-9
Las Vegas, Nevada 89103
Telephone: (702) 968-8087
Facsimile: (702) 968-8088

Electronic Mail: murban@theurbanlawfirm.com

pcotsonis@theurbanlawfirm.com
Counsel for SEIU Local 1107

FILED
December 29, 2021
State of Nevada

E.M.R.B.
10:40 a.m.

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

SERVICE EMPLOYEES
INTERNATIONAL UNION, LOCAL 1107,

Complainant,
Vs.
CLARK COUNTY,

Respondent.

COMES NOW Complainant, Service Employees International Union, Local 1107
(hereinafter “SEIU Local 1107”), by and through its counsel of record, Michael A. Urban and Paul
D. Cotsonis of The Urban Law Firm, pursuant to NAC 288.240, hereby submits the following

Opposition to Respondent’s Motion to Dismiss and Decision on Counterclaim and Motion to

Dismiss Clark County’s Counterclaim.

EMRB CASE NO: 2021 - 019

COMPLAINANT’S OPPOSITION TO
CLARK COUNTY’S MOTION TO
DISMISS AND DECISION ON
COUNTERCLAIM AND MOTION TO
DISMISS CLARK COUNTY’S
COUNTERCLAIM

This Opposition is based on the attached Points and Authorities.

Dated this 29" day of December 2021.

THE URBAN LAW FIRM

By: /s/ Michael A. Urban

208586

MICHAEL A. URBAN, NVSB #3875
PAUL D. COTSONIS, NVSB #8786
Attorneys for Complainant Service
Employees International Union, Local 1107
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MEMORANDUM OF
POINTS AND AUTHORITIES
L.
INTRODUCTION

The Complaint before the Board concerns Clark County’s (hereinafter “the County”)
determination to present to the County Board certain revisions to the Merit Personnel System
Ordinance and eighteen (18) Directives for approval by the County Board (“Ordinance and
Directives”) while refusing to bargain with Local 1107 over the effects of those changes to the terms
and working conditions and mandatory subjects of bargaining that affect County employees
represented by SEIU Local 1107. In addition to filing its Answer and Counterclaim, the County has
filed a Motion to Dismiss and Decision on its Counterclaim (hereinafter “Motion”). The basis of
the Motion incorrectly asserts that adoption of Ordinance and Directives is beyond the Board’s
authority and that SEIU Local 1107’s request to bargain over the effects of those changes on the
employees represented by SEIU Local 1107 was tantamount to it seeking to negotiate for employees
not in its bargaining unit.

II.
ARGUMENT
1. The Complaint alleges a justiciable controversy arising under the provisions of NRS
288.

The County’s Motion is based on the erroneous assertion that the Complaint does not allege
justiciable controversy under NRS 288 and that it therefore does not fall under this Boards authority.
However, the Complaint specifically avers the revised Ordinance and Directives “can be used or
result in discipline of County employees represented by SEIU Local 1107.” See Complaint at § 16.
NRS 288.150 enumerates the subjects of mandatory bargaining and specifically includes that
discharge and disciplinary procedures is among those subjects. NRS 288.150(2)(i).

Furthermore, this Board has previously held that changes to the content of employees’ work

are subjects of mandatory bargaining if those changes have a significant impact on subjects of
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mandatory bargaining enumerated in NRS 288.150(2). See NYE County Support Staff Organization
v. Nye County School District, EMRB Case No. A1-045754 (Dec. 9, 2003). In Nye County Support
Staff Organization, the Nye County School District reconfigured the bus routes for the 2002 — 2003
school year attempting to alleviate its budgetary problems. Id. at 8. The reconfiguration of bus
routes ostensibly falls under the content of the bus drivers’ workday which is specifically excluded
from the subjects of mandatory bargaining pursuant to NRS 288.150(3)(c). However, this
reconfiguration of the routes resulted in the reduction in the hours of work for the bus drivers causing
many of the bus drivers to lose insurance. Id. at 10. The Board concluded that the result of the
route restructuring significantly impacted the drivers’ insurance benefits and total hours required of
the employees per day requiring mandatory bargaining per NRS 288.150(2).

Here, the revised Ordinance and Directives not only directly involve subjects of mandatory
bargaining such as discipline, but also have a significant impact on other subjects of mandatory
bargaining. Hence, Local 1107 request to bargain over those impacts. Contrary to the County’s
assertions, Local 1107 is not seeking this Board to exceed its scope of authority but, instead, it is
seeking the Board to exercise its authority pursuant to NRS 288.110(2).

2. The County cannot hide behind NRS Chapter 245 to avoid its obligation to bargain
those mandatory subjects of bargaining enumerated in NRS 288.

The County’s painstaking comparisons between the Ordinance Process and Collective
Bargaining Process, see Motion p. 5: 1 — 8: 23, is as educational as it is without merit in the case at
hand. SEIU Local 1107 does not dispute the difference between ordinance-adoption process and
collective bargaining. Nor does SEIU Local 1107 dispute the County’s description of the way
ordinances are adopted. However, the County’s analysis goes astray when it concludes that it has
no duty to bargain over changes to the merit personnel that involve subjects of mandatory bargaining
or those that even if not a subject of mandatory bargaining significantly impacts those subjects. See
NYE County Support Staff Organization v. Nye County School District, EMRB Case No. A1-045754
(Dec. 9, 2003).
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The County’s assertion that SEIU’s Local 1107’s “claim cannot be reconciled with the
principle of exclusive representation[,]” see Motion af p. 6: 24 — 24, is without merit. Local 1107
is not seeking to bargain over the terms and working conditions for anyone outside of the bargaining
units for whom it is the recognized exclusive bargaining representative. Ironically, the County
mentions NRS 245.215(3)! and draws the completely wrong conclusion that it creates a “wall of
separation between a merit personnel system and collective bargaining requirements.” Motion p. 8:
11-13%

NRS 243.213 provides:

In each county having a population of 100,000 or more the board of county
commissioners shall by ordinance establish a merit personnel system for all
employees of the county except those exempted under the provisions of NRS
245.213 to 245.216, inclusive.

NRS 243.213(1) (Emphasis added). NRS 245.215 is one of those exceptions as it provides:

In the event of a conflict between the policies and procedures adopted pursuant to
this section and the provisions of a collective bargaining agreement entered into
pursuant to chapter 288 of NRS, the provisions of the agreement prevail.

NRS 245.213(3). The clear meaning of NRS 243.213(1) and 245.215(3) is that the County’s
assertion that the merit personnel system “must apply to all County employees|,]” see Motion at p.
7: 7 —8, is both factually and legally wrong.

If a provision of the merit personnel system conflicts with a collective bargaining agreement,
that provision simply does not apply to those employees covered by that collective bargaining
agreement as collective bargaining agreements take precedence. NRS 245.215(3). The obvious
implication here is that Legislature did not mean for the merit personnel system to apply to all
employees of the County and any provision or directive thereto is not a one-size fits all as the County

asserts.

1 The County’s Motion cites NRS 245.213(3) at p. 8: 1 — 5, but the language they are citing is actually NRS 245.215(3).
2 The County’s Motion mentions NRS 288.213(3) at p. 8: 11, but seeing as how there is no NRS 288.213(3) under the

context of its brief it is presumed the County meant NRS 245.215(3).
208586
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The Legislature clearly knew what it was doing when it made the merit personnel systems
subordinate to collective bargaining agreements and the implication that not all County employees
would be treated the same pursuant to NRS 245.215(3) because, for comparison, the Legislature did
the exact opposite in relation to certain sections of NRS 288. Specifically, the Legislature provided
that when a sponsor of a charter school reconstitutes the governing body pursuant to NRS 388A.330
the new governing body may terminate any teachers or employees and any contrary provision of a
collective bargaining agreement is unenforceable and void. NRS 288.150(7); see also NRS
288.150(9) (Any provision of an agreement negotiated pursuant to this chapter which differs from
or conflicts in any way with the provisions of subsection 8 or imposes consequences on the board
of trustees of a school district or the principal of a school for taking any action authorized pursuant
to subsection 8 is unenforceable and void); NRS 288.150(10) (Any provision of any agreement
negotiated pursuant to this chapter which conflicts with the provisions of this subsection is
unenforceable and void). As such, the County is not relieved of its obligation to bargain over
subjects of mandatory bargaining and those subjects that significantly impact those mandatory
subjects simply by adopting an ordinance under the merit personnel system.

To be clear, SEIU Local 1107 is not saying the County cannot adopt the Ordinance and
Directives and have them worded any way the County wants consistent with the statutes, the Nevada
and federal Constitutions of course. However, if the Ordinance and Directives involve subjects of
mandatory bargaining or has a significant impact on those subjects, the County must bargain with
SEIU Local 1107 if it wants the Ordinance and Directives to apply to County employees represented
by SEIU Local 1107.

In that regard, the County’s complaint that the implication of the above is that “it would
require not bilateral or even trilateral negotiations, but duodecimalateral negotiations[,]” see Motion
atp. 7: 8 =9, is incorrect. It would require bilateral negotiations. SEIU Local 1107 acknowledges
that it does open the door to the County to having to separately bargain over the impact of the

Ordinance and Directives with each of the exclusive bargaining agents. However, because this may
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create more work for the County having to negotiate, separately, the impact with multiple exclusive
bargaining agents does not mean the County can object like a petulant child told to clean his room
because it’s too lazy to do the work.

The County must bargain with SEIU Local 1107 over subjects of mandatory bargaining and
those that have a significant impact on those subjects and the merit personnel system does not
absolve it of that obligation. It’s refusal to do so falls under Chapter 288 and this Board’s authority
to resolve this dispute. Therefore, SEIU Local 1107’s alleges a justiciable controversy arising under
the provisions of NRS 288 and does not ask this Board to go beyond its authority and the County’s
Motion should be denied.

3. The County’s Counterclaim should be dismissed

The County is correct in stating that it is an established fact that SEIU Local 1107 represents
two of the bargaining units for the County. See Motion at p. 10: 1 —4. However, it goes too far in
asserting, without citing to anything, that SEIU Local 1107 admitted that it has demanded to
negotiate on behalf of employees that it does not represent. Id. at 5 — 6. SEIU Local 1107 did no
such thing. As discussed supra, SEIU Local has not and is not seeking to bargain on behalf of any
County employee not a member of the bargaining units in which it is the exclusive bargaining agent.
Instead, SEIU Local 1107 has been and continues to seek bargaining over the subjects of mandatory
bargaining the Ordinance and Directives significantly impact for those employees represented by
Local 1107 only.

Furthermore, as the analysis above demonstrates, the County is incorrect in claiming that the
County’s merit personnel system “necessarily encompasses all County employees as a matter of
law[.]” Id. at 7 — 8. NRS 245.215 clearly contemplates different employees of the County may be
treated differently regardless of the language within the merit personnel system. NRS 245.215(3).

Finally, the County’s reliance on International Association of Firefighters, Local 1265 v.
City of Sparks, Item No. 136, EMRB Case No. A1-045362 (Aug. 21, 1982) is misplaced. Although
the County is correct in that City of Sparks shares a similar procedural posture as this case in that a

counterclaim raised by the local government employer the similarities end there. Specifically, in
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City of Sparks the union explicitly attempted to include the classification of Battalion Chief, Fire
Marshal and Senior Fire Inspector into the bargaining unit even though those classifications had
been previously removed from the bargaining unit. /d. at p. 2 — 3. The Board also noted that Battalion
Chiefs were supervisory employees and the Board’s prior precedent ruled placing them in the
bargaining unit was improper. Id. at p. 5. Additionally, the Board found that a majority of the
Battalion Chiefs did not wish to be represented by the union. /d. at p. 6.

It was for these reasons, as well as the fact that the union failed to follow the recognition
procedures, the Board found the union interfered with and coerced those employees in the exercise
of their rights under NRS 288, and that the union wrongfully attempted to negotiate for employees
outside of the bargaining unit. /d. at 8. None of these facts are present here. Local 1107 never
attempted to negotiate for employees outside of the bargaining unit. That allegation is a creation of
the County, it is not a fact. Local 1107 merely sought to bargain over the Ordinance and Directives
as they applied to employees that Local 1107 represents, no one else. Therefore, the Board should
deny the County’s Motion for a decision finding a prohibited labor practice on the part of SEIU
Local 1107 and should, instead, dismiss the County’s counterclaim.

I11.
CONCLUSION

Contrary to the County’s assertions, NRS 288 is applicable to the merit personnel system and
NRS 245.215(3) explicitly indicates such by making the merit personnel system subordinate to
collective bargaining agreements. Inherent in this inescapable conclusion is the fact that the merit
personnel system is not uniformly applicable to all County employees. Likewise, adopting revisions
to the merit personnel system that involve or otherwise significantly impact subjects of mandatory
bargaining requires the County to bargain with SEIU Local 1107 over whether those changes impact
employees within the bargaining unit at all and if so, how, and the County’s refusal to bargain with
Local 1107 is a prohibited practice. Furthermore, because SEIU Local 1107 was not attempting to

negotiate on behalf of employees it does not represent the County’s counterclaim is without merit.
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Therefore, for the foregoing reasons, SEIU Local 1107 respectfully requests the Board to Deny the
County’s Motion to Dismiss and Motion for Decision on its Counterclaim and, instead, SEIU Local

1107 respectfully requests the counterclaim be dismissed.

Dated: December 29, 2021 THE URBAN LAW FIRM

/s/ Michael A. Urban
MICHAEL A. URBAN, Nevada Bar No. 3875
PAUL D. COTSONIS, Nevada Bar No. 8786
4270 S. Decatur Blvd., Suite A-9
Las Vegas, Nevada 89103
Telephone: (702) 968-8087
Facsimile: (702) 968-8088
Electronic Mail: murban@theurbanlawfirm.com

pcotsonis@theurbanlawfirm.com
Counsel for SEIU Local 1107
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CERTIFICATE OF SERVICE

I hereby certify that on the 29" day of December 2021, I filed an original of the forgoing

COMPLAINANT’S OPPOSITION TO CLARK COUNTY’S MOTION TO DISMISS AND

DECISION ON COUNTERCLAIM AND MOTION TO DISMISS CLARK COUNTY’S

COUNTERCLAIM via e-mail as follows:

208586

Employee Management Relations Board
3300 W. Sahara Avenue, Suite 260

Las Vegas, Nevada 89104
emrb@business.nv.gov

A copy of the aforementioned document was also served via e-mail upon the following:

Scott R. Davis, Esq.

Deputy District Attorney
Scott.Davis@ClarkCountyDA.com
Attorneys for Clark County

/s/ April Denni
An employee of THE URBAN LAW FIRM
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THE URBAN LAW FIRM FILED
MICHAEL A. URBAN, Nevada State Bar No. 3875 RN KR
PAUL D. COTSONIS, Nevada State Bar No. 8786 JEH il

4270 S. Decatur Blvd., Suite A-9
Las Vegas, Nevada 89103 ) 3
Telephone: (702) 968-8087

STAtE  "IVADA

NN

Facsimile: (702) 968-8088
Electronic Mail: murban@theurbanlawfirm.com

pcotsonis@theurbanlawfirm.com
Counsel for SEIU Local 1107

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
SERVICE EMPLOYEES
INTERNATIONAL UNION, LOCAL 1107, EMRB CASE NO: 2021 - 019
Complainant,
Vs. COMPLAINANT’S REPLY TO
RESPONDENT’S COUNTERCLAIM
CLARK COUNTY,
Respondent.

COMES NOW Complainant, Service Employees International Union, Local 1107

(hereinafter “SEIU Local 1107”), by and through its counsel of record, Michael A. Urban and Paul

D. Cotsonis of The Urban Law Firm, hereby submits the following Reply to Clark County’s

Counterclaim as follows:

208790

1.

As to the allegations contained in paragraph 1, this replying party admits that Clark
County has multiple bargaining units represented by various exclusive bargaining
agents. To the extent this paragraph contains additional allegations and/or allegations
inconsistent with this replying party’s admission, this replying party denies same.

As to the allegations contained in paragraph 2, this replying party admits that it is the
recognized exclusive bargaining agent for two bargaining units within Clark County and
that it is not the recognized exclusive bargaining agent for other bargaining units within

Clark County. To the extent this paragraph contains additional allegations and/or

1
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208790

allegations inconsistent with this replying party’s admission, this replying party denies

same.

. As to the allegations contained in paragraph 3, this replying party admits that it

demanded bargaining over the effects of Clark County’s proposed update to its merit
personnel system as to the employees whom it represents. To the extent this paragraph
contains additional allegations and/or allegations inconsistent with this replying party’s

admission, this replying party denies same.

. As to the allegations contained in paragraph 4, this replying party objects as these

allegations call for a legal conclusion. Without waiving said objection, this replying
party denies these allegations and asserts that NRS 245.215(3) specifically contemplates

the merit personnel system to not apply universally to Clark County employees.

. As to the allegations contained in paragraph 5, this replying party admits NRS

288.270(2) makes it a prohibited practice for an employee organization to willfully
interfere with, restrain or coerce any employee in exercise of their rights under NRS 288.
To the extent this paragraph contains additional allegations and/or allegations asserting

replying party acted in violation of NRS 288.270(2), replying party denies same.

. As to the allegations contained in paragraph 6, this replying party denies each and every,

all singular, generally and specifically, the allegations therein.

. As to the allegations contained in paragraph 7, this replying party objects as these

allegations call for a legal conclusion. Without waiving said objection, this replying

party denies this allegation.

. As to the allegations contained in paragraph 8, this replying party objects as this

allegation calls for a legal conclusion. Without waiving said objection, this replying
party denies that it is a prohibited practice for an employee organization to bargain in

good faith with a local government employer.

. As to the allegations contained in paragraph 9, this replying party objects as this

allegation calls for a legal conclusion. Without waiving said objection, this replying
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party denies it demanded to bargain on behalf of employees outside of the bargaining
units in which it is the recognized exclusive bargaining agent.

10. As to the allegations contained in paragraph 10, this replying party admits that NRS
288.110(2) permits this Board to order any person or entity to refrain from action
complained of if the complaint is well taken. To the extent this allegation asserts the
counterclaim is well taken, replying party denies same.

AFFIRMATIVE DEFENSES
First Affirmative Defense
Respondent’s Counterclaim fails to state a claim upon which relief can be granted.
Second Affirmative Defense

Replying party reserves its right to amend this Reply to allege additional defenses if

subsequent facts come to light warranting said amendment.

WHEREFORE, Complainant/Replying party SEIU Local 1107 prays that:
1. Respondent take nothing by way of its Counterclaim on file herein;
2. For an award of reasonable attorney’s fees and costs;

3. For such other relief deemed just and proper.

Dated: January 3, 2022 THE URBAN LAW FIRM

/s/ Michael A. Urban
MICHAEL A. URBAN, Nevada Bar No. 3875
PAUL D. COTSONIS, Nevada Bar No. 8786
4270 S. Decatur Blvd., Suite A-9
Las Vegas, Nevada 89103
Telephone: (702) 968-8087
Facsimile: (702) 968-8088
Electronic Mail: murban@theurbanlawfirm.com

pcotsonis@theurbanlawfirm.com
Counsel for SEIU Local 1107
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CERTIFICATE OF SERVICE

I hereby certify that on the 3 day of January 2022, I filed an original of the forgoing

COMPLAINANT’S REPLY TO RESPONDENT’S COUNTERCLAIM via e-mail as follows:

208790

Employee Management Relations Board
3300 W. Sahara Avenue, Suite 260

Las Vegas, Nevada 89104
emrb@business.nv.gov

A copy of the aforementioned document was also served via e-mail upon the following;

Scott R. Davis, Esq.

Deputy District Attorney

Scott. Davis@ClarkCountyDA.com
Attorney for Clark County

/s/ April Denni
An employee of THE URBAN LAW FIRM
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Reno City Atterney
P.O. Box 1900
Reno, NV 89505

FILED
JAN 05 2022
STATE OF NEVADA  gATE OF NEVAL~

EMREB.

GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

RENO AMINISTRATIVE/PROFES- Case No.: 2021-021
SIONAL GROUP - PROFESSIONAL
UNIT,

Complainant,
V.

CITY OF RENO,

Respondent,

MOTION TO DISMISS PROHIBITED PRACTICES COMPLAINT OR, IN THE
ALTERNATIVE, MOTION FOR DEFERRAL OF PROCEEDINGS

Respondent City of Reno (the “City”) hereby moves the Board for an order dismissing the
Complaint of Reno Administrative/Professional Group-Professional Unit (“RAPG-PRO”) in the
above-captioned case. According to the Complaint, RAPG-PRO filed the Complaint on behalf of
probationary employee Melissa Evans who allegedly was a member of RAPG-PRO. In the
alternative, the CITY moves the Board for an order deferring further proceedings in this matter
including the filing of an Answer and Prehearing Statement pending exhaustion of the parties’
contractual and administrative remedies. This motion is made and based upon the accompanying
points and authorities and all the pleadings and papers on file in this case.

POINTS AND AUTHORITIES

1. Dismissal

Nevada Administrative Code Section 288.375(2) provides that the Board may dismiss a
matter if the parties have not exhausted their contractual remedies, including all rights to
arbitration, “unless there is a clear showing of special circumstances or extreme prejudice.” The

Complaint in this action begins by citing the Collective Bargaining Agreement that allegedly
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Reno City Attorney
P.O. Box 1900
Reno, NV 89505

governs disputes between Complainant and the City. (Complaint at J 5.) The Complaint alleges
that, based on the facts surrounding Melissa Evans’ termination of employment with the City of
Reno, Complainant filed a grievance pursuant to the express terms of the Collective Bargaining
Agreement. (Complaint at 4 15, 16, and 21.) What the Complainant fails to tell the Board is that
after Reno City Manager Doug Thornley denied the grievance, (Complaint at § 21.), Complainant,
by and on behalf of Melissa Evans, moved the grievance to the Arbitration Level pursuant to the
grievance procedure set forth in Article 17 of the Collective Bargaining Agreement. Thereafter,
on or about December 14, 2021, Complainant filed a Request for Arbitration Panel with the Federal
Mediation and Conciliation Service (FMCS), pursuant to Article 17(d) of the Collective
Bargaining Agreement. In response thereto, the FMCS submitted a list of Arbitrators to both the
City of Reno and the Complainant. Thereafter, pursuant to Article 17(e) of the Collective
Bargaining Agreement, the City of Reno met with Complainant and commenced alternatively
began striking names from the Arbitrator List. The striking process resulted in the selection of
Arbitrator Martin Gran. The City, Complainant, and Arbitrator Martin Gran have agreed that the
Arbitration Hearing on the grievance filed by Complainant on Melissa Evans behalf will take place
on May 17 and 18, 2022.

The Board has held that it “will not take jurisdiction in a matter which is clearly a contract
grievance ripe for arbitration.” LA.F.F. Local 731 v. City of Reno, EMRB Item No. 257, Case No.
A1-045466 (Feb. 15, 1991). Accordingly, the Board has refused to hear cases where the parties
have not exhausted their contractual grievance/arbitration remedies, especially where there are no
showings of extreme prejudice or special circumstances requiring the Board to hear a matter. Las
Vegas City Employees Protective & Benefit Ass’n v. City of Las Vegas, EMRB Item No. 464, Case
No. A1-045673 (Feb. 9, 2000).

In this case, according to the face of the Complaint, contractual provisions govern the
dispute. A grievance has been filed, and the matter is set for arbitration. The Complaint does not
allege special circumstances or extreme prejudice, much less make a “clear showing” of such

circumstances ot prejudice. Thus, on the face of the Complaint, the parties have not yet exhausted

2~
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Reno City Attorney
P.O. Box 1900
Reno, NV 89505

their contractual grievance/arbitration remedies, and dismissal is appropriate under the Nevada
Administrative Code.

2. Deferral of Proceedings

In the event the Board does not exercise its discretion to dismiss this case, the City
respectfully moves the Board to defer proceedings in this case pending the outcome of the
arbitration.

The Board has adopted a “limited deferral doctrine” with regard to disputes arising under
labor agreements. LA.F.F. Local 731 v. City of Reno, EMRB Item No. 257 (Supra). Under the
limited deferral doctrine, “[i]t is the Board’s policy to encourage parties, whenever possible, to
exhaust their remedies under the contractual dispute resolution system contained in their collective
bargaining agreement before seeking relief from the EMRB.” Id. (Emph. added.) Thus, where
parties have not exhausted their contractual grievance arbitration remedies, the Board will not
exercise its discretion to hear a complaint unless there is a clear showing of special circumstances
or extreme prejudice. As discussed herein, no such showing exists with respect to this case.

The City submits that this is a proper case for the application of the limited deferral
doctrine. Because the proceedings in this case may be affected or informed by the outcome of the
proceedings taken pursuant to the subject grievance, purposes of efficiency would not be served
by the submission of an Answer or Prehearing Statement prior to the conclusion of the pending
grievance proceedings. On the contrary, a deferral of proceedings here would conserve party
resources, and serve the interests of fairness, convenience, and unity of outcome.

Accordingly, in the event that the Board does not dismiss this case, the City requests that
the Board defer further proceedings—including the deferral of the City’s obligation to file an
Answer to RAPG-PRO’s Complaint and a Prehearing Statement—pending completion of the
parties’ contractual dispute resolution process. Under Chapter 288 of the Nevada Administrative
Code, which governs procedure before the Board, the Board is not required to compel an Answer
and Prehearing Statement from a responding party within any particular timeframe. To the
contrary, there is precedent for the Board to defer proceedings including Answers and Prehearing

Statements pursuant to a party’s motion. In Rero Police Protective Ass’'n v. Reno Police Dept.,

3«
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Reno City Attorney
P.O. Box 1900
Reno, NV 89505

EMRB Item No. 476, Case No. A1-045685 (Sept. 20, 2000), the Board granted a motion for
deferral and ordered the parties to notify the Board of the outcome on the contractual dispute
resolution with thirty days. Only in the event that the matter was not resolved by such time was
the respondent ordered to file an Answer (within twenty days of notifying the Board of the
contractual dispute outcome).

Similarly, in Reno Police Protective Ass’n v. Reno Police Dept., EMRB Item No. 459,
Case No. A1-045664 (Jan. 14, 2000), the Board granted a motion for deferral of proceedings and
ordered the parties to notify the Board of the outcome of the contractual dispute resolution within
thirty days. Prehearing Statements were only ordered to be filed in the event that the matter was
not resolved in the contractual dispute resolution.

Wherefore, the City hereby requests entry of an order dismissing the Complaint with
prejudice and allowing no recovery thereon, or in the alternative, a deferral of further proceedings

in this Case, pending the outcome of the scheduled arbitration,
DATED this 5" day of January, 2022.

KARL S. HALL
Reno City Attorney

By: a/ﬁﬂ' E Cd‘lrn_ﬂ/‘l_.
WILLIAM E. COOPER
Deputy City Attorney
Nevada State Bar No. 2213
Post Office Box 1900
Reno, Nevada 89505
(775) 334-2050
Attorneys for City of Reno
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Reno City Attorney
P.O. Box 1900
Reno, NV 89505

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that [ am an employee of the RENO CITY ATTORNEY'S
OFFICE, and that on this date, I am serving the foregoing document(s) on the party(s) set forth

below by:

Placing an original or true copy thereof in a sealed envelope placed for collection
and mailing in the United States Mail, at Reno, Nevada, postage prepaid, following
ordinary business practices or;

Personal hand delivery.

EFlex electronic service.

X Email

Facsimile (FAX).

Federal Express or other overnight delivery.

Reno/Carson Messenger Service.

addressed as follows:
Bruce Snyder, Commissioner Ronald J. Dreher, Esq.
Government Employee-Management P.O. Box 6494
Relations Board Reno, NV 89513
2501 E. Sahara Avenue, Ste. 203 dreherlaw@outlook.com

Las Vegas, NV 89104

BSnyder(@business.nv.gov
emrb@business.nv.gov

DATED this _ 5% day of January, 2022.

Doy Mot

Terri Strickland
Legal Assistant
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FILED
JAN 18 2022
STATE OF NIZvr o
GOVERNMENT EMPLOYEE-MANAGEMENT-F-5

STATE OF NEVADA

RELATIONS BOARD
RENO ADMINISTRATIVE/PROFES-
SIONAL GROUP - PROFESSIONAL
UNIT,
. Case Number: 2021-021

Complainant,
V.
CITY OF RENO,

Respondent,

RESPONSE TO MOTION TO DISMISS PROHIBITED PRACTICES COMPLAINT OR,|
IN THE ALTERNATIVE, MOTION FOR DEFERRAL OF PROCEEDINGS

Complainant Reno Administrative/Professional Group — Professional Unit (“RAPG-PRO
in the above-captioned case hereby moves the Board for an order denying Respondent City of
Reno’s (the "City") motion to dismiss or in the alternative, motion for deferral of proceedings.
This response is made and based upon the accompanying points and authorities and all thg
pleadings and papers on file in this case.

POINTS AND AUTHORITIES
1. Dismissal
Nevada Revised Statute 288.280 provides that “[a]ny controversy concerning

prohibited practices may be submitted to the board” and the Nevada Supreme Court has

RESPONSE TO MOTION TO DISMISS - 1
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recognized that the “EMRB has exclusive jurisdiction over unfair labor practice issues.” City of
Reno v. Reno Police Protective Ass'n, 118 Nev. 889, 895, 59 P.3d 1212, 1217 (2002).

While RAPG PRO acknowledges that a grievance arbitration has been scheduled by the
parties for May 17 and 18, 2022, this is being held solely to address the alleged contract violations
The Complaint filed with the Board clearly states that it was brought for alleged prohibited practice
violations of NRS Chapter 288 and not for contractual language or article disputes. (Complaint at
9 6.) Specifically, the grievance arbitration is related to the interpretation of Article 17 regarding
Complainant’s allegations that Ms. Evans was subjected to disciplinary and discharge actions by
City representatives in violation of the collective bargaining agreement (CBA). While the
grievance also alleges that Respondent has committed prohibited practices, the grievancd
arbitration will only decide whether the collective bargaining agreement was violated and if so,
the remedies for RAPG PRO and Ms. Evans.

Furthermore, Respondent does not allege that RAPG PRO has not stated a claim upor
which relief can be granted by the Board. Rather, Respondent’s only basis for dismissal is that thig
is a “grievance ripe for arbitration.” LA.F.F. Local 731 v. City of Reno, EMRB Item No. 257, Cas¢
No. A1-045466 (Feb. 15, 1991). However, in the L.A.F.F. case, the Board pointed out that thg
matter in dispute was “first and foremost, a grievance.” (Id.) In contrast to that case, the above
captioned case is clearly first and foremost a prohibited practice complaint.

Additionally, the last action in the subject of the Complaint occurred on June 30, 2021
N.R.S. 288.110(4) states that the “Board may not consider any complaint or appeal filed more than
6 months after the occurrence which is the subject of the complaint or appeal.” Thus, RAPG PRO
was compelled to file this Complaint to comply with statutory mandated timelines. Had
Complainant waited until the arbitration process took place, it would have lost its right to bring

RESPONSE TO MOTION TO DISMISS - 2
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this action as the subject of the Complaint would have occurred more than 6 months prior to the
arbitrator’s decision.

Moreover, Nevada Administrative Code Section 288.375(2) does not mandate the Board
dismiss a complaint pending the exhaustion of all contractual remedies. Rather, the Board may dd
so “unless there is a clear showing of special circumstances or extreme prejudice.” (Emph. added.
Were the Board to grant Respondent’s motion to dismiss, RAPG PRO would be extremely
prejudiced as it would be denied its sole remedy against Respondent for its alleged prohibited
practices violations. Additionally, the “[cJontemporary Board practice has been to stay, rathey
than dismiss, Board proceedings while the parties attempt arbitration.” Storey County Firefighters
Ass'n Local 4227 v. Storey County, EMRB, Item No. 727, Case No. Al-045979 (June 28, 2010).

Given that the Complaint was timely filed, that it states multiple claims that are within the
exclusive jurisdiction of the Board and that dismissal would subject RAPG PRO and member Ms
Evans to extreme prejudice, dismissal is not appropriate under the Nevada Administrative Code.

2. Deferral of Proceedings

As RAPG PRO has moved the Board to deny the City’s motion to dismiss this matter, i
respectfully moves the Board to deny the motion to defer proceedings in this case pending the
outcome of arbitration.

It is well established that the “Board is permitted to hear and to determine any complain
arising out of the interpretation of, or performance under, the provisions of Chapter 288.” [ A.F.F.
Local 731 v. City of Reno, EMRB Item No. 257 (Supra). The allegations in this case are that City
representatives terminated Ms. Evans for filing a complaint and for personal reasons. (Complaint

99 6, 14.) These two allegations are directly related to Respondent’s performance under thg

RESPONSE TO MOTION TO DISMISS - 3
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provisions of Chapter 288 and are ones in which the Board is clearly permitted to hear and
determine. I4.F.F. Local 731 v. City of Reno, EMRB Item No. 257 (Supra).

The “limited deferral doctrine™ is appropriate in cases where the grievance process in thd
collective bargaining agreement permits the parties are to obtain relief and settle disputes that
arise under labor agreements. (Zd.) This dispute arose under alleged actions taken by Responden
representatives, and not from a contractual dispute under the collective bargaining agreement. Thg
arbitrator in this case will provide relief and settle the dispute concerning the interpretation of thd
CBA, however this decision will not settle the dispute between the parties.

As noted previously, this case is one in which the Board has exclusive jurisdiction as it is
a complaint for prohibited practices based on N.R.S. 288.270. See City of Reno, 118 Nev. at 895]
(Complaint at § 6.) Complainant in this case is not asking the Board to decide a contractual issue
which was at dispute in the L4.F.F. case the City cites to support its position. See, I.4.F.F. Local
731 v. City of Reno, EMRB Item No. 257 (Supra). Rather, the above-captioned case is a prohibited
practice complaint and not one in which the Board will be deciding whether a provision of the
collective bargaining agreement has been violated. (Complaint at § 6.) As such, the “limited
deferral doctrine” would not be appropriate here.

Moreover, this Board has applied the “limited deferral” doctrine to cases where “thd
arbitrator may not only resolve [the] grievances but may render the claim before this Board moot.’
Ginger Saavedra vs. City of Las Vegas, and James Carmany, and Lindsey Outland, and Brent
Profaizer, and Morgan Davis, and David Cervantes, EMRB Case 664, Case No. A1-045911 (Oct
24, 2007). Unlike the Saavedra case, the allegations of prohibited practices by City representatives

in this case will not be resolved by the arbitrator. Thus, although the arbitrator may resolve a part

RESPONSE TO MOTION TO DISMISS - 4
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of the grievance, RAPG Pro’s claims that are within the Board’s exclusive jurisdiction will not be
resolved or rendered moot.

Furthermore, the Board has held that “allegations of an unfair labor practice . . . are nof
within the arbitrator’s domain, as this Board has sole jurisdiction to determine NRS Chapter 288
claims.” Nevada Service Employees Union, Service Employees International Union, Local 1107
AFL-CIO vs. Clark County, EMRB Item No. 540A, Case No. A1-045759 (Dec. 9, 2003). Given
that the allegations in this case are of unfair labor practices committed by City representatives, if
is appropriate and within its purview for the Board to take jurisdiction and to not defer pending
the arbitration decision.

As the claims in this case will not be resolve or rendered moot by the arbitrator’s decision
are not within the arbitrator’s domain and are in the Board’s exclusive jurisdiction, granting
Respondent’s motion to defer proceedings would not be appropriate.

Whereof, the RAPG PRO hereby requests entry of an order denying the City’s motion to
dismiss the Complaint with prejudice and allow recovery thereon, and to dismiss the City’s motion
to defer further proceedings pending the outcome of the scheduled arbitration and an order that thg

City file an answer in accordance with NAC 288.220.
DATED this ___ 18"  day of January, 2022.

Respectfully submitted,

SEy //ZC

Ronald J. Dreher, Esq.
Attorney for RAPG PRO
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b ), I certify that on this date, I am serving the foregoing document(s) on the party(s)

set forth below by:
Placing an original or true copy thereof in a sealed envelope placed for collection and
mailing in the United States Mail, at Reno, Nevada, postage prepaid, following ordinary
business practices or;
Persona! hand delivery.
EFlex electronic service.
_ X Email.
Facsimile (FAX).
Federal Express or other overnight delivery.
Reno/Carson Messenger Service,
addressed as follows:
Bruce Snyder, Commissioner William Cooer, Deputy City Attorney
Government Employee-Management Relations Board Reno City Attorney’s Office
2501 E. Sahara A venue, Ste. 203 1 E. First Street, 3™ Floor
Las Vegas, NV 89104 Reno, Nevada 89501
BSnyder@business.nv.gov cooperw(@reno.gov
ernrb@business.nv.gov

DATED this 18th day of January, 2022.

P / e

Ronald J. Dreher, Esq.
Attorney for RAPG Pro
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Reno City Attorney
P.O. Box 1900
Reno, NV 89505

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
RENO AMINISTRATIVE/PROFES- Case No.: 2021-021
SIONAL GROUP - PROFESSIONAL
UNIT,
_ FILED
Complainant, January 25, 2022
\£ State of Nevada
E.M.R.B.
CITY OF RENO, 224 pm.
Respondent, y

REPLY IN SUPPORT OF CITY OF RENO’S MOTION TO DISMISS PROHIBITED
PRACTICES COMPLAINT OR, IN THE ALTERNATIVE, MOTION FOR DEFERRAL
OF PROCEEDINGS

Respondent City of Reno (the “City”) has moved the Board for an order dismissing the
Complaint of Reno Administrative/Professional Group-Professional Unit (“‘RAPG-PRO”) in the
above-captioned case, or in the alternative, for an order deferring further proceedings in this matter
pending the exhaustion of the parties’ contractual and administrative remedies. The Complaint was
filed by RAPG-PRO on behalf of former City of Reno probationary employee, Melissa Evans,
who allegedly is a member of RAPG-PRO. RAPG-PRO has opposed the City’s motion on several
grounds. Respondent hereby submits this reply in support of its motion.

DISCUSSION

1. Dismissal.

The basis for the City’s motion is that Complainant has not exhausted her contractual and
administrative remedies, and that the Board accordingly has authority to dismiss the complaint
pursuant to the NAC 288.375(2). RAPG-PRO’s response to the City’s Motion to Dismiss
Prohibited Practices Complaint or, in the Alternative, Motion for Deferral of Proceedings is

premised upon a fundamental distortion of fact. As discussed more fully below, at page 2 of
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Reno City Attorney
P.O. Box 1900
Reno, NV 89505

RAPG-PRO’s response, lines 3-4, RAPG-PRO alleges, “While RAPG-PRO acknowledges that a
grievance arbitration has been scheduled by the parties for May 17 and 18, 2022, this is being held
solely to address the alleged contract violations”. This allegation is fundamentally untrue. As
evidenced by the actual wording of the Grievance that was filed by RAPG-PRO on behalf of Ms.
Evans, the Grievance on its face asserts claims for violation of the Labor Contract and claims for
violation of NRS 288.270. Thus, the issue as to whether the City violated NRS 288.270 is
presently before the Arbitrator and awaiting his decision after the arbitration hearing is held.

RAPG-PRO does not dispute that Nevada Administrative Code Section 288.375(2)
provides the Board with the authority to dismiss a complaint if the parties have not exhausted their
contractual remedies, including all rights to arbitration, absent a clear showing of special
circumstances. RAPG-PRO also does not dispute that there is precedent in this forum for
dismissing a claim where contractual remedies were not exhausted. Nor does RAPG-PRO dispute
that Melissa Evans’ contractual remedies have not been exhausted. In short, RAPG-PRO offers
no authority which would preclude the Board from dismissing RAPG-PRO’s complaint.

Instead, in its Response to the City’s motion, RAPG-PRO attempts to argue that the
grievance arbitration can only decide whether the express terms of the Collective Bargaining
Agreement (CBA) were violated when Ms. Evans’ employment was terminated, and not whether
the City may also have committed prohibited practices in violation of NRS Section 288.270.
RAPG-PRO argues that dismissal of the Complaint is inappropriate because the Arbitrator is
precluded from deciding whether NRS 288.270 prohibits discrimination for “personal reasons” or
because she filed a complaint against her supervisor. The EMRB Complaint alleges that Evans
was discriminated against in violation of NRS 288.270. RAPG-PRO implies that Evans’
contractual remedies do not afford her protection from such discrimination and therefore the
Arbitrator cannot rule on that issue, only the Board can rule on that issue. This implication fails
for multiple reasons.

The Grievance that was filed by RAPG-PRO on Ms. Evans behalf, which is attached hereto
as Exhibit 1, states, in part, as follows:

“The termination of Ms. Evans lacked just cause, was arbitrary and capricious,
retaliatory for her taking action as a whistleblower and for making a safety

2.
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Reno City Attorney
P.O. Box 1900
Reno, NV 89505

complaint...We also submit that the City’s representatives have committed
prohibited practices in violation of NRS 288.270.”

As such, the allegations in the Grievance set forth a myriad of complaints against the City
of Reno as a result of the termination of Ms. Evans, including the allegation that the City
committed prohibited practices in violation of NRS 288.270. Therefore, all of the claims set forth
in the Grievance have been submitted to arbitration pursuant to the Grievance-Arbitration
Procedure set forth in Article 17 of the Collective Bargaining Agreement between RAPG-PRO
and the City of Reno. Article 17 is attached hereto as Exhibit 2.

Not only do the terms of the Grievance present to the Arbitrator the issue of whether the
City engaged in prohibited practices in violation of NRS 288.270, but Article 17(a)(2) of the CBA
specifically provides that “...allegations that disciplinary action has been imposed for arbitrary
and capricious reasons may be processed as a grievance.” Discriminating against Evans for
“personal reasons” or for filing a complaint against her supervisor, would certainly fall within the
definition of arbitrary and capricious conduct if there was no factual basis supporting the
discipline. So once again, there is a contractual basis for submitting those issues to the Arbitrator
under the grievance process as RAPG-PRO elected to do.

Yet another reason for granting the City’s Motion to Dismiss RAPG-PRO’s Board
Complaint, or in the Alternative, Motion for Deferral of Proceedings is the fact that when the
arbitration proceeding in this case is concluded, this matter falls under the limited deferral doctrine

set forth in City of Reno v. Reno Police Protective Ass’n, 118 Nev. 889, 59 P.3d 1212 (2002).

“Under this doctrine the Board will defer to the prior decision of an arbitrator if the
following conditions are met: (1) the arbitration proceedings were fair and regular;
(2) the parties agreed to be bound; (3) the decision was not “clearly repugnant to
the purposes and policies of the Act; (4) the contractual issue was factually parallel
to the prohibited labor practice issue; and (5) the arbitrator was presented generally
with the facts relevant to resolving the prohibited labor practice.” Id. at 896, 59 P.3d
at 1217. In addition, the party seeking for us to reject the arbitrator’s decision and
move forward with a prohibited labor practice case has the burden to show that one
or more of these principles are not met by the arbitration. Id.”

The foregoing deferral factors specifically recognize that the contractual issue in arbitration

can be factually parallel to the prohibited labor practice issue and that the Board can defer to an
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Reno City Attorney
P.O. Box 1900
Reno, NV 89505

Arbitrator’s decision on a prohibited practice, “if the Arbitrator was presented generally with the
facts relevant to resolving the prohibited labor practice.” Id. Further, the party seeking the Board
to reject the Arbitrator’s decision and move forward with a prohibited labor practice case has the
burden to show that one or more of these principals were not met by the Arbitration.

The argument that Complainant was discriminated against for personal reasons, and for
filing a Complaint against her supervisor, and is thus potentially left unprotected by the CBA--and
thus can only be made whole via this action--is an illusory, pretextual argument. In whatever
respect Complainant feels that Evans has been discriminated against, Evans’ ongoing arbitration
is an adequate forum for it.

Another reason Complainant’s argument regarding the application of the CBA fails is that
other than the bare assertion of discrimination for personal reasons in Paragraphs 6 and 21(b) of
the Complaint, there are no facts alleged that support the allegation that such discrimination
occurred. In this case, the unsupported allegation of discrimination or “personal reasons” appears
to be a “kitchen sink” allegation which is apparently designed to place Complainant’s dispute
outside the ambit of Evans’ contractual remedies which are currently pending.

Complainant does not dispute that the Board has the authority under NAC 288.375 to
dismiss this complaint. It is likewise undisputed that Complainant and Evans have not exhausted
her contractual remedies. Complainant has also not demonstrated that there are any complained-
of acts by the City that will not be adequately addressed by the forum Complainant has chosen:
grievance arbitration regarding the allegedly discriminatory acts by the City.

Accordingly, dismissal of this action is proper under the circumstances.

2, Deferral of Proceedings.

As an alternative to dismissal, the City’s motion also cited the EMRB’s limited deferral
doctrine as a basis for deferring the proceedings in this case, pending the outcome of
Complainant’s arbitration.

Even assuming that the CBA does not offer Complainant protection from discrimination
for personal reasons, and the Board therefore elects to hear this action, proceeding

contemporaneously with the pending arbitration would be impractical to the point of being unduly






O 0 NN N R WN -

NN N N N N NN = e e e e e e e e e
BN BN LY T~ % R S =R NVo B RN e Y S =)

28

Reno City Attorney
P.O. Box 1900
Reno, NV 89505

burdensome. This case would have the same issues, the same facts, same witnesses, and same
evidence as another pending proceeding. There is no judicial economy to such a proposition, it
would double the burden on the City’s resources, and it presents the risk of inconsistent results.

Complainant has not demonstrated how Evans’ interests would be prejudiced by a deferral
of proceedings. In fact, Complainant has not in any way disputed that this proceeding should be
deferred under the limited deferral doctrine.

3. Conclusion

Pursuant to the foregoing, the City respectfully requests that the Board grant its motion to
dismiss the Complaint with prejudice and allow no recovery thereon. In the event that the Board
chooses not to exercise its authority to dismiss this case, the City reiterates its respectful request
that the Board defer the proceedings -- including the filing of an answer and prehearing statements
-- until the Complainant’s contractual remedies are exhausted and the pending arbitration is

complete.
DATED this 25" day of January, 2022.

KARL S. HALL
Reno City Attorney

By: M ZZ[YL 8(;222&2¢&C
WILLIAM E. COOPER

Deputy City Attorney
Nevada State Bar No. 2213
Post Office Box 1900
Reno, Nevada 89505
(775) 334-2050

Attorneys for City of Reno
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Reno City Attorney
P.O. Box 1900
Reno, NV 89505

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the RENO CITY ATTORNEY'S
OFFICE, and that on this date, I am serving the foregoing document(s) on the party(s) set forth

below by:

Placing an original or true copy thereof in a sealed envelope placed for collection
and mailing in the United States Mail, at Reno, Nevada, postage prepaid, following
ordinary business practices or;

Personal hand delivery.
EFlex electronic service.

X Email

Facsimile (FAX).
Federal Express or other overnight delivery.
Reno/Carson Messenger Service.

addressed as follows:

Bruce Snyder, Commissioner Ronald J. Dreher, Esq.
Government Employee-Management P.O. Box 6494
Relations Board Reno, NV 89513

2501 E. Sahara Avenue, Ste. 203 dreherlaw(@outlook.com

Las Vegas, NV 89104
BSnyder@business.nv.gov
emrb{@business.nv.gov

DATED this _ 25" day of January, 2022.

i) Nrbtent

Terfi Strickland
Legal Assistant
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ADVOCACY INVESTIGATION SERVICES
P.O. Box 40502
Reno, Nevada 89504

Telephone: 775-830-8877

FAX: 775-348-4662
E-Mail: NRS289@aol.com

Nevada License No:1002

ORIGINAL BY E-MAIL

GRIEVANCE - 2021-01

PLEASE CONFIRM E-MAIL DELIVERY

Barbara Ackermann July 2, 2021
Civil Service Commission

Chief Examiner

City of Reno

1 E. First Street

Reno, Nevada 89501

RE: RAPG Pro Member — Melissa Evans — Grievance — Violations of Article 17 and other
possible articles of the CBA, policies and procedures and violations of prohibited
practices under NRS 288.270.

Dear Barbara:

RAPG Pro, on behalf of RAPG Pro member Melissa Evans, in accordance with Article 17 is
grieving the termination of Ms. Evans that was served on her on June 30, 2021. We submit that
termination of Ms. Evans should be immediately rescinded, and she should be reinstated. The
termination of Ms. Evans lacked just cause, was arbitrary and capricious, retaliatory for her
taking action as a whistleblower and for making a safety complaint. We submit and incorporate
that other possible article of the CBA have been violated as well. We also submit that the City’s
representatives have committed prohibited practices in violation of NRS 288.270.

On June 15, 2021, Ms. Evans received an “Excellent” evaluation from her supervisor advising
her to “keep up the good work™ and to continue the learning process.

On June 13, 2021, Ms. Evans sent a letter to the Civil Service Commission, the City Manager,
and the Mayor in which she, along with several co-workers, detailed the inadequate and
autocratic performance of their supervisor. Ms. Evans, a probationary employee, detailed in this
letter her observations of lack of performance by her supervisor and her supervisor’s violation of
Covid-19 safety protocols set in place by the City.





Remedy:

Immediately rescind the termination of Ms. Evans and reinstate her to her position with the City.

Immediately rescind and remove any copy of the termination notice from her site file, personnel
and any other file where this termination letter is kept.

Immediately cease violating the CBA, policies and procedures and NRS.

Conclusion:

This grievance is being submitted in accordance with the provisions of Article 17. Violations of
this article as well as other possible articles of the CBA and prohibited practices, have been

committed by representatives of the City.

Please schedule a date and time to hear this grievance that is mutually acceptable to Ms. Evans
and her representatives.

Please contact us at 775-830-8877 should you have any questions regarding this.

Sincerely,

Ron Dreher
Representative for Melissa Evans and
RAPG Pro Representative

and

Ron J. Dreher, J.D., for Melissa Evans and
RAPG Pro Representative

Cc: file
Melissa Evans, RAPG Pro member — by e-mail
Doug Thornley, - City Manager - by e-mail
Phil Tousignant, RAPG Pro President — by e-mail
RAPG Pro Board
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LABOR AGREEMENT

October 1, 2020 — June 30, 2022

CITY OF RENO
AND

RENO ADMINISTRATIVE/PROFESSIONAL
GROUP

PROFESSIONAL UNIT





for attendance shall be granted up to one hour per week without loss of pay for attendance
purposes provided it does not interfere with work schedules.

ARTICLE NO. 17. GRIEVANCE - ARBITRATION PROCEDURE:

(a) Discipline/Discharge

(1) Disciplinary action or measures may be imposed upon an employee for cause. For the
purpose of this Article, a disciplinary action or measure shall be defined as a letter of
written reprimand, suspension, or discharge.

(2) Except as provided below, allegations that a disciplinary action has been imposed for
arbitrary or capricious reasons may be processed as a grievance through the
grievance procedure set forth below or, where applicable to the employee, appealed
to the Civil Service Commission in accordance with their rules and regulations:

(a) Letters of written reprimand and suspensions of three (3) days and under shall
only be subject to review through the City Manager. Said discipline shall not be
subject to arbitration or review of the Civil Service Commission. The decision of
the City Manager shall be final and binding.

(b) Any employee choosing to pursue an appeal through the Civil Service Commission
waives his/her right to pursue the grievance-arbitration procedure set out below
and such remedy shall no longer be available to that employee. An employee
pursuing an appeal under the grievance-arbitration procedure of this contract
waives his/her right to pursue review before the Civil Service Commission.

(3) If an employee is subjected to any administrative investigation, the employee shall be
entitled to up to one (1) representative of his/her choice at any stage of the
administrative investigation or hearing.

(b) A grievance is a disagreement between an individual or the RAPG and the City concerning
the interpretation, application or enforcement of the express terms of this agreement.
Excluded from the grievance-arbitration procedure are those items so referenced as
exclusions throughout the body of this contract dealing with performance evaluations,
merit salary adjustments, reclassifications, salary rates upon initial appointment, and
promotion.

(c) If, after discussion between the individual and his/her immediate supervisor, a
disagreement still exists, the RAPG may proceed as follows:

Step 1. Within ten (10) workdays after the occurrence or the event giving rise to the
grievance or after the grievant should have reasonably become aware of the occurrence,
present a signed, written grievance on the grievance form, to the Department Head. The
Department Head has up to ten (10) workdays to respond.

Step 2. If the Department Head has not responded or RAPG does not concur with the

Department Head's proposed solution, RAPG has ten (10) workdays thereafter to submit
the grievance to the City Manager.

17





Step 3. If the City Manager has not responded or the RAPG does not concur with the City
Manager’s proposed solution, RAPG has ten (10) Workdays thereafter to notify the City
Manager in writing that it is submitting the grievance to arbitration.

(d) Within ten (10) workdays of receipt by the City of notification of submission to arbitration,
an arbitrator shall be selected by mutual agreement. If the parties are unable to agree
upon an arbitrator, a request for a list of seven (7) arbitrators shall be made by the
Association to the Federal Mediation and Conciliation Service (FMCS). Costs for the list
shall be borne equally by the parties.

(e) An arbitrator shall be selected by alternately striking names from the list described in (d).
The RAPG will strike the first name.

(f) The arbitrator shall not have authority to modify, amend, alter, add or subtract from any of
the provisions of this agreement.

(g) The decision of the arbitrator shall be final and binding on all parties concerned.

(h) The parties shall present witnesses and other evidence at Step 1 of the grievance
procedure. The parties shall make full disclosure of all evidence then known to them that
bears on the grievance at each step of the grievance procedure.

(i) The costs of arbitration shall be borne as follows:

(1) The expenses, wages and other compensation of any witness called before the
arbitrator shall be borne by the party calling such withess. Other expenses incurred
such as professional services, consultation, preparation of briefs and data to be
presented to the arbitrator shall be bome separately by the party incurring the
expense.

(2) The arbitrator’s fees, expenses and the cost of any hearing room shall be borne
by the losing party to the arbitration. The arbitrator will be requested to specify the
payer of costs.

(3) If a court reporter is requested by either party or the arbitrator, the arbitrator will
determine payment of the costs of the reporter and transcripts.

(1) As used in the Article, the term “workday” means the days Monday through Friday
inclusive, but does not include any holiday set forth in Article 5(a).

(k) Nothing contained herein shall preclude an employee with or without representation from
bringing a problem not covered herein through the chain of command to the Department
Head and the City Manager on an informal and oral basis. Employees are encouraged to
use the Informal Dispute Resolution Process, which shall not affect any time lines
specified within this procedure.

(I) Every effort should be made to complete actions within the time limits contained herein,

but with written mutual consent of the RAPG and the City, the time limitations for any step
may be extended.
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(m)The Executive Board of the RAPG shall be the Grievance Committee, unless otherwise
determined by the RAPG. The Association shall have the exclusive right to initiate
arbitration.  Any member choosing to appeal a grievance to arbitration after having said
appeal denied by the Association shall bear all costs on their own.

(n) The “City Manager” or “Department Head" shall mean the City Manager, Department Head
or their designee, respectively.

(o) The time limits specified in the preceding sections may be extended by mutual written
agreement of both parties.

ARTICLE NO. 18. BUSINESS RELEASE TIME:

(a) The negotiating team for the Administrative-Professional Group shall be granted leave
from duty with full pay for attendance at negotiating meetings when such meetings take
place at a time when the members of the negotiating team are scheduled to be on duty.
The number of team members will be agreed to during Ground Rule Negotiations.

(b) Employees who participate in committees created or sponsored by the City shall be
released from duties to attend meetings or proceedings in connection with such City
business. Committee meetings shall be scheduled so as not to interfere with normal work
schedules whenever possible. The employee members of such committees will be paid
by the City for time spent in the meetings or proceedings, but only for straight time hours
they would have otherwise worked.

(c) The RAPG President, Vice President, Treasurer and Secretary shall have access to a pool
of one hundred (100) hours of release time per fiscal year for Professional Unit business.

(d) The Administrative-Professional Group shall have the privilege to use the City's copy
machine for Group business not to exceed three hundred fifty (350) sheets per month;
provided, however, that additional use may be allowed upon approval of the City Manager,
or his/her designee.

(e) The Association may post material on City bulletin boards in the break room at North East
Community Center, Corporation Yard, Police Department, at Evelyn Mount Northeast
Community Center, Finance Department, and on the second floor of City Hall. The
Association shall have the responsibility to update and maintain the bulletin boards.

ARTICLE NO. 19. SAVINGS CLAUSE:

(a) This agreement is the entire agreement of the parties terminating all prior agreements,
arrangements, and practices, and concluding all negotiations during the term of this
agreement. The City or the RAPG Professional Unit may request meetings to discuss their
views relative to working rules or proposed changes therein. Such meetings shall be
convened prior to the implementation of the rule, regulations, amendments or cancellation.
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		3. Motion to Dismiss or Defer.pdf

		4. Response to Motion to Dismiss.pdf

		5. Reply in Support of City's Motion to Dismiss.pdf
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EXECUTIVE MESSAGE

We at the Government Employee-Management Relations Board (EMRB) are proud to
present to you our updated Strategic Plan. We drafted this updated plan to serve
several purposes, foremost being an official strategic plan. But we also drafted it to
help explain who we are and what we do — to serve as an educational tool for those
less familiar with our small agency. Finally, we drafted the document with the hope
that you would find it enjoyable to read!

On April 28, 2019, our agency turned 50 years old, having been created in 1969. During
our S0th anniversary year our agency underwent its most drastic change when collective
bargaining rights were extended to State employees. More about the creation and history
of our agency may be found on page eight. Though modified from time-to-time, the
essence of the EMRB has not changed. It has always been there to help promote the
collective bargaining process between the State and local governments, on the one hand,
and the labor organizations and employee organizations who represent State and local
government employees, on the other. Throughout the years there have also been
disputes between those entities and the EMRB has been there to resolve those disputes
in a just and fair manner. All this has helped to promote labor peace.

We have read much in the papers in the past few years about teachers and other public
sector workers going on strike across our great country. Even if not on strike, other
public sector employees have participated in picketing and demonstrations in order to
garner support for their positions. I am most proud of Nevada for having set up a
structure where these disputes can be resolved peacefully through administrative
hearings, arbitrations, mediations and settlement conferences where evidence is
introduced and positions are argued based on the law. This is the rule of law at its finest.
For this we claim the title of being “A Golden Gem in the Silver State!”

Now back to the strategic plan. In these short number of pages you will find our mission,
our vision, our philosophy and core values, and our history. You will also find
information about those we serve and influences that may affect the future of our
agency. Finally, you will learn about our goals, strategies and objectives we hope to
accomplish in the near future!

Best wishes,

Bruce K. Snyder
Commissioner, EMRB
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MISSION STATEMENT

Mission Statement — A declaration of an organization’s purpose and focus that normally

remains unchanged over time.

You will find below not only our mission statement — but to provide context — several
others from the governments and employee organizations we serve. But first, one of the
most famous mission statements came from a speech:

“The United States should commit itself, before this decade is out, of landing a
man on the Moon and returning him safely to the Earth.”
Paraphrased from a speech given by President Kennedy on September 12, 1962

Our Mission Statement. ..

The Government Employee-Management Relations Board
fosters the collective bargaining process between governments
and their labor and employee organizations (i.e., unions),
provides support in the process, and resolves disputes between
governments, labor and employee organizations, and individual

employees as they arise.

Together as partners in supporting all
children’s academic, social and emotional
growth, we communicate, nurture trust, and
advocate for all families and communities. —
Clark County School District

The Clark County Education Association is
a union of educators committed to elevating
the education profession, ensuring safe and
just working conditions, and economic
security for educators, through collective
advocacy for the advancement of free,
universal, quality public education.

To attract visitors by promoting Las Vegas as
the world’s most desirable destination for
leisure and business travel. — Las Vegas
Convention and Visitors Authority

The Las Vegas City Employees’ Association
independently represents the interests of
their members through contract
negotiations, grievance and arbitration
representation, and by working in tandem
with the City of Las Vegas to provide and
maintain the best benefit package possible.

“Your mission, Jim, should you decide to accept it, is...
From the 1960s hit television show Mission Impossible






Vision Statement — A brief, bold, broad statement of the agency’s ideal future.

You will find below not only our vision statement — but to provide context - several others
from those we serve. But first, one of the most famous vision statements came from a
speech:

“I have a dream . . . that we will one day live in a nation where people will not
be judged by the color of their skin but by the content of their character.”
Paraphrased from a speech given by Rev. Dr. Martin Luther King on August 28, 1963

Our Vision Statement. ..

Providing an environment in which Nevada’s governments
and their employees peacefully resolve their disputes through
the rule of law.

To be the safest community in America. - To be the premier academic health center. —
Las Vegas Metropolitan Police Department University Medical Center of Southern
Nevada
As a courageous, innovative leader in
education, Washoe County School District Healthy People in a Healthy Southern
(WCSD) will be one of the nation’s top Nevada. — Southern Nevada Health District
performing school districts, graduating all
students college and highly-skilled career Within the next 5 years the Clark County
ready. Education Association will become: (1) an
organization where every licensed educator
To be America’s premier community. — City is a member; (2) the pre-eminent voice on
of Henderson education policy and reform; (3) a member-
driven political force; (4) advocates for
To enhance the quality of life in the Truckee learning and working conditions which
Meadows by  delivering  exceptional, ensure students and educators reach their
customer-focused water services. — Truckee full potential.

Meadows Water Authority

“To make people happy.”
Disney
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PHILOSOPHY & CORE VALUES

Back in 1969 Senator Dodge believed that Nevada could have a better system to
handle labor relations between local governments and their employees. This
vision was codified in the Employee-Management Relations Act (EMRA), to be
administered by the EMRB. We are now the caretakers of that vision. To this end
we bee-lieve in the following core values:

"J)" 4 B EE FA I R We promise to be fair in the decisions we make.

This not only includes final orders in contested cases but also in objections
raised during a hearing, requests for subpoenas, requests for extensions of time
and other requests made prior to a hearing.

‘i)" 4 B E E CO R R ECT We strive to be correct in the decisions

we make. We will do our best to always make the right decision, based upon the
facts of the case and the law as handed down to us. Nothing is worse than
making a wrong decision and we promise to avoid this at all cost.

“)';)* B EE COU RTEOUS We believe that being polite

builds better relationships. We will strive to treat you the way we would like to
be treated.

u)'ﬁ B E E A G OO D ST EWA R D Taxpayers, through

their State and local governments, have given to us the resources we need to
administer the EMRA and our agency. We should be good stewards of those
resources, using them wisely and to the best advantage possible.

VA
D’ ' 3 B EE O P EN Our documents are public documents and you

have the right to view them. We also promise to make available the many
resources we possess to help promote healthy and fair collective bargaining.






In the spring of 1969 teachers working for the Clark County School District made a
concerted effort to picket the Las Vegas Strip for better wages and working conditions.
Some of the moguls on the Strip believed this was not good for the image of Las Vegas.
This in turn led to Senator Dodge proposing a solution, which was to allow local
government employees to collectively bargain with their local government employers.
These are pictures of the Strip and a newspaper from 1969.
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Timeline of EMRB History —

1969 Employee-Management Relations Act enacted into law; agency begins.
Agency staffed solely by a Board Secretary.

1975 Bargaining over wages, hours, and conditions of employment eliminated.
Bargaining now restricted to a “laundry list” of certain subjects.

1979 Position of Commissioner created.

1993 Nevada Supreme Court decision affirming the “significantly related” test.
Any subject significantly related to a subject in the “laundry list” is also
a subject of mandatory bargaining.

2009 Agency becomes self-funded through the imposition of an annual fee
imposed on local governments.

2015 Documents may now be electronically filed instead of mailed or hand-
delivered. The following year allows for the electronic service of documents.

2017 Size of board increased from three to five members. Panels of three Board
Members may now adjudicate cases, allowing for more cases to be heard.

2019 Collective bargaining extended to classified State Executive Branch
employees.






POPULATION DATA

Number of Local Governments 207

Local governments include counties, cities, school districts, charter schools and a whole
host of special districts. The number of local governments remains fairly static except
for the category of charter schools, which were created by law in 2001. Now there are
51 charter schools.

Number of Unions 159

Though employee organization is the legal term, many of the employee organizations
call themselves associations. At the State level they are called labor organizations. In
layman’s jargon they are unions. Some of the unions are affiliated with large national
or statewide entities, such as the Operating Engineers, Teamsters or SEIU, while others
are unaffiliated and thus make all their decisions at the local level. There are currently
4 recognized labor organizations and 155 employee organizations.

Number of Bargaining Units 258

A bargaining unit is a group of government employees recognized by the government
employer as having sufficient community of interest appropriate for representation by
an employee organization for the purpose of collective bargaining. The State has 11
bargaining units while there are a total of 247 at the local level. One local government
may have a number of bargaining units. One county, in fact, has 12 bargaining units
across its far-flung operations. School districts usually have a bargaining unit for
teachers, one for support staff, and perhaps one for certain administrators.

Number of Employees 108,191

The EMRB gets much of its information on the number of local government employees
from the Public Employees Retirement System (PERS). There are 90,206 local
government employees and 17,985 at the State level.

Number of Cases Filed Per Year 30

Over the past five years the number of cases filed per year has gone from a low of 20 to
a high of 38. The average has been about 30 cases per year.






ENVIRONMENTAL ASSESSMENT

Overview

Any strategic plan must take into account both internal and external factors that
may either affect the agency’s ability to accomplish its goals during the timeframe
of the strategic plan or at a minimum affect how it may need to change its method
of conducting business in order to accomplish those goals.

Population Factors

The prior page shows that the population data remains fairly flat, excepting the
addition of State employees to the collective bargaining process. Though
increasing, the rate of any increase is rather small and should not be a major
factor affecting the agency.

Economic Factors

During the Great Recession the agency experienced an uptick in the number of
cases filed. Bad times bring bad news for employees. This translates into an
increased call for help which manifests itself in an increased caseload. The
current pandemic has already resulted in a few cases being filed and more are
likely to come, although the amount will not likely be a major factor affecting the
agency.

Legislative Factors

By far the most important factor affecting the EMRB is the amending of the
EMRA (NRS Chapter 288) every two years when the legislature meets. There has
hardly been a session in the last 50 years in which the EMRA has not been
amended. On many occasions these amendments result in cases being filed,
seeking an interpretation from the EMRB as to what was indeed meant by an
amendment.

As mentioned previously, the 2019 session extended collective bargaining rights
to certain State employees. The EMRB will monitor future sessions to determine
whether additional State employees might be given similar rights, and in this
regard, most notably the faculty and professional employees working for the
Nevada System of Higher Education.
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CORE ACTIVITIES

The EMRB has three core activities:

Core Activity #1: Resolve Contested Cases

This is the heart of what the EMRB does.
The main type of contested case is where
one party accuses another party of a
prohibited practice. Prohibited practices
may be found in NRS 288.270 and
288.620. Examples include bargaining
in bad faith, interfering in the internal
administration of an entity,
discrimination based upon conduct, and

discrimination based wupon certain
characteristics.
Most often a labor or employee

organization accuses a government. But
it is not uncommon at all for the roles to
be reversed or for an employee, either
alone or in conjunction with a labor or
employee organization, to file against a
government. Although not found in NRS
288.270 or 288.620, an employee may
also file a complaint against his/her
labor or employee organization for
breaching the duty of fair
representation, which is a court-made
violation.

But not all contested cases allege a
prohibited practice. Another type of
contested case is that of a bargaining
unit determination, which only applies
at the local level. A bargaining unit is a
group of local government employees
recognized by the local government
employer as having sufficient
community of interest appropriate for
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representation by an employee
organization for the purpose of collective
bargaining. Sometimes an employee
organization seeks to add job
classifications to an existing bargaining
unit and the employer objects. Or
sometimes employees wish to be “carved
out” of an existing bargaining unit in
order to form their own unit. Moreover,
a local government employer may seek
to exclude certain employees from a
bargaining unit because, for example,
they may be a supervisor or a
confidential employee.

A third type of contested case involves a
decision which needs to be made about
representation. Which labor or employee
organization should represent a new
bargaining unit? Should an existing
organization be ousted in favor of a
different organization? Should the
bargaining unit be decertified for not
having a majority of the employees join
as members or for any number of other
reasons?

If a case does not settle, either with or
without the assistance of the EMRB,
then eventually a case will get a hearing
before either the full Board or a panel of
three Board members. These hearings
are similar to hearings held in court.






Core Activity #2: Prevent Contested Cases

There are a number of practices to help
prevent contested cases. First, the
parties may file a Petition for Declaratory
Order, which presents one or more
questions to the Board, which the
Board, either with or without a hearing,
answers. The answers then enable the
parties to know how to act with each
other in a given situation. Without this
mechanism, one party may behave in a
certain way only to find out later that it
acted contrary to law.

A second means to prevent contested
cases is for the EMRB staff to intervene
when it learns of a potential case. By
working proactively with the parties, a
potential case may be prevented. This
often happens when an employee calls

the office to seek redress of what he/she
believes was wrong conduct by the
employer.

A third means is for the agency to either
directly engage in mediation or else to
provide support for the parties to select
an independent mediator. This most
happens when the collective bargaining
process has reached impasse.

Finally, the agency indirectly promotes
the prevention of contested cases by
providing information, such as prior
orders, on its website and through other
means. Having the knowledge of past
decisions helps guide parties in knowing
the rules of proper and improper
conduct in the labor relations arena.

Core Activity #3: Provide Support for Contested Cases and Collective Bargaining

Agency staff helps support the contested
cases by filing documents presented to
it, by the scheduling of prehearing and
settlement  conferences, and by
providing the information the parties
need to better present their cases. Some
of this information may be found on our
website.

The agency also supports the collective
bargaining process by placing on its
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website more than 200 current collective
bargaining agreements so that parties
may find better language for their own
contracts. We also maintain a list of
individuals who have agreed to serve as
mediators, fact finders or arbitrators,
among many other types of information.
Finally, from time-to-time agency staff
conducts elections to determine the will
of employees in representation cases.






INTRODUCTION TO GOALS

Goals

The following pages list the goals for the EMRB for fiscal years 2023-2025. According to
the budget building manual a “goal is a broad statement of what the agency hopes to
accomplish over the next several years.” The Strategic Planning Framework (SPF)
identifies goals as “broad statements of the desired result from State agency action.” In
addition to the above, goals should relate to the agency’s mission.

Strategies
Strategies are the “how” part of a strategic plan, detailing steps an agency will take to

achieve a goal. Each goal may have one or a number of strategies.

Objectives
Objectives specify how much of a particular goal an agency wants to achieve and when

it wants to achieve it. Objectives should be SMART:

Specific
Measurable
Achievable
Realistic
Time-Specific

Relationship to the Strategic Planning Framework

The goals and objectives should relate back to the goals and objectives as listed in the
Strategic Planning Framework. Core Function 8 in that framework relates to State
Support Services. Three goals are listed for that core function and each of the three
goals lists three or four objectives. The goals, strategies and objectives for the EMRB,
detailed on the following pages, will have a reference back to the goals and objectives for
State Support Services as listed in the Strategic Planning Framework (SPF), thus helping
to ensure that the EMRB’s goals and objectives align with the overall goals and
objectives for the State.

Presentation
Each of the EMRB’s goals, strategies and objectives are listed under one of the three
core functions detailed previously in this document.
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CORE #1: RESOLVE CASES

Goal 1.1 - Resolve Contested Cases Correctly

The Board should make, just, fair and correct decisions according to the facts presented
as evidence and the law. Its decisions should be upheld on judicial review. The first two
strategies below relate to objective 8.3.2 in the SPF, which reads “Design systems that
secure the retention of top-performing employees and promote professional development
initiatives within state agencies.” The goal is for the agency to prevail on 90% of all
petitions for judicial review.

Strategy 1.1.1 - Provide Board Members with Training

>

>

Set aside one or more days per year for in-house training when the Board meets
en banc.

Use existing State employees to conduct much of the in-house training. This may
include attorneys from the Attorney General’s Office, State hearing officers and
others with experience in labor and employment law.

Invite hearing officers and arbitrators to speak with the Board on how they
conduct their hearings, including the resolution of objections made during a
hearing.

Provide the Board members with easy-to-use charts and checklists to which they
may refer during the course of a hearing. An example checklist would list
commonly raised objections and the proper responses thereto.

Strategy 1.1.2 - Recruit and Retain Knowledgeable Board Members

>
>

>

Get a bill passed to increase pay of Board members from $80 to $150 per day.
Announce future Board openings with entities such as the State Bar of Nevada’s
Labor and Employment Law Section.

Announce future Board openings with nonprofit organizations related to the
furtherance of human resources or labor and employment law.

Announce future Board openings with organizations representing arbitrators who
both live and practice in Nevada.

For every two vacancies, increase by one a person who is either a licensed
attorney or one who has a background in human resources or labor and
employment law.

Strategy 1.1.3 - Invite Input from Non-Parties

>

In cases of statewide significance, invite input from non-parties in the form of
amicus briefs, as allowed by the agency’s administrative rules, thus providing the
Board with more insight for its decision-making.
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Goal 1.2 - Resolve Contested Cases in a Timely Fashion

Justice delayed is often justice denied. Back in 2013 the agency had an average backlog
of 14 months from the filing of the pre-hearing statements to the beginning of a hearing
on a case. In fiscal year 2017 this was reduced to 6.4 months. Each of the strategies
listed below relates to objective 8.1.1 in the SPF, which reads “Reduce wait times.” The
goal is to reduce further reduce the average wait time to 3 months in the upcoming
biennium.

Strategy 1.2.1 - Increase the Number of Hearings by Using Panels
» Increase the number of meetings involving one of more hearings from 12 to 20 by
assigning cases to panels of three Board members as allowed by a legislative
change in 2017, thus resulting in 67% more cases to be heard per year.
» Use interim telephonic panel meetings to resolve motions and minor matters
when doing so would allow a given case to be heard at an earlier timeframe.

Strategy 1.2.2 - Structure Hearings to Maximize Board and Client Resources
» Increase the use of bifurcated hearings (i.e., an initial hearing on a threshold
issue), so that if a case may be disposed of on the threshold issue then a hearing
as to the other issues in a case may be avoided, thus saving Board resources.
» Use oral closing arguments in lieu of post-hearing briefs except in those cases in
which the relevant law is either a new issue for the agency or one that is complex
and better explained in writing.

Strategy 1.2.3 - Use Settlement Conferences to Reduce the Caseload
» Send 50% of all incoming cases to a settlement conference. Note that this
program is currently suspended due to the pandemic.
» Maintain a 50% settlement rate for all cases assigned to a settlement conference.
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CORE #2: PREVENT CASES

Goal 2.1 - Prevent Contested Cases from Being Filed

The old adage says that an ounce of prevention is worth a pound of cure. With respect
to labor relations it is always better to prevent a dispute from arising than trying to
resolve it after-the-fact. Many of the objectives below relate to objective 8.1.3 in the SPF,
which reads “Develop opportunities to increase web-based transparency and customer
engagement.”

Strategy 2.1.1 - Provide More Information on the Law
Having more and better information can provide the knowledge the parties need to have
in order to act appropriately with each other.

» Keep up-to-date all the orders on the Nevada Law Library on CD, published by
the Legislative Counsel Bureau. Every order issued back to 1969 is currently on
that product.

» Add one additional paper per year to the EMRB’s current list of flyers and white
papers interpreting the law.

» Conduct three training sessions per year on various topics of the law that pertain
to the EMRB. Note that this program is currently suspended due to the pandemic.

Strategy 2.1.2 - Encourage Advance Opinions from the EMRB

» Continually encourage parties to seek advance opinions from the EMRB in the
form of Petitions for Declaratory Order, so they would know how to act in a given
situation.

» Discuss with the Board the viability of a proposed change to the agency’s
administrative rules that would provide for payment of the other party’s fees and
costs when a party could have first sought a declaratory order but instead chose
to act and that act was ultimately a prohibited practice.
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CORE #3: PROVIDE SUPPORT

Goal 3.1 - Provide Excellent Support to Both the Board and Those We Serve

The role of staff is to both administer the agency and to provide support to others. Many
of the objectives in the following three strategies relate to objectives 8.1.2 and 8.1.3 in
the SPF.

Strategy 2.1.1 - Provide Better Third-Party Resources for Dispute Resolution
The EMRB keeps a list of mediators, arbitrators and fact finders for the parties to consult
when they reach impasse during collective bargaining.

» Update the list each year by contacting each current person on the list to
determine whether they wish to remain on the list while adding the services they
perform.

» Add to the current list by contacting members of the State Bar of Nevada’s Labor
and Employment Law Section and Alternate Dispute Resolution Section to
determine if they would like to be added to the list.

Strategy 2.1.2 - Continue Holding Annual Open Forums
» Continue to conduct an annual open forum where those we serve can offer ideas
on how to improve the agency.
» Translate the ideas offered, as well as those coming from the Board, into proposed
amendments to our administrative rules.

Strategy 2.1.3 — Maintain and Improve Website
The agency’s website has much useful information on it.
» Maintain the agency’s website by:
Adding new orders as they are issued,;
Annually updating the collective bargaining agreements;
Adding order summaries to the electronic digest of decisions; and
Adding and culling other information to keep the site current.

ANANEA NN

Strategy 2.1.4 - Appoint a Replacement Commissioner

It is likely that the current Commissioner will retire during the timeframe of this
strategic plan, if not beforehand. One of the key decisions the Board will need to make
during this timeframe is the appointment of a replacement Commissioner to guide the
agency.
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FINAL THOUGHTS

We want to thank you for spending your time reading our strategic plan. We hope it was
not only informative but that you learned more about our agency — and had a little
enjoyment in doing so.

The EMRB is a small, but important, agency in the State of Nevada. We take pride in
both being small and in being important. The Dodge Act, as enacted and as amended
over the years, allows the State and local governments, their employees and the unions
that represent their employees to work out many of their differences based upon the
rules they set up in the agreements they make between them called collective bargaining
agreements. The EMRB needs to only step in to handle disputes better resolved by our
Board than by a private arbitrator — representation issues, bargaining unit
determination issues and prohibited practices complaints.

The law enacted in 1969 has also worked well. It was intended to prevent public sector
strikes that we read about happening in other states across our country. It has
accomplished its goal as there have been no public sector strikes in Nevada since 1969!
Instead, disputes have been and continue to be resolved peacefully.

If you are interested in learning more about the EMRB please call and we would be glad
to visit with you on the phone. Better yet please stop by and visit our office. We love to
show it off as it is a nice office that works well for our agency. We'll even put a pot of
coffee on for you as we love having visitors stop by and chat with us for a while.

We would also love to add you to our mailing list, which will enable you to receive our
monthly e-newsletter, which tells you what is coming up at the agency, what recent
orders have been issued and many more useful facts.

Finally, please visit our website. We are proud of all the information that may be found
on it. We have our statute, regulations, agendas, minutes and answers to the most
frequently asked questions. Our website also contains more than 200 collective
bargaining agreements currently in effect as well as the actual text of more than 1,000
orders issued by the Board. We even have a document containing summaries of all those
orders, which you can search through Word.
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DEPARTMENT OF BUSINESS AND INDUSTRY
GOVERNMENT EMPLOYEE-MANAGEMENT
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3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102
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January 13, 2022

MINUTES OF THE MEETING OF THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
(Meeting No. 22-01)

A meeting of the Board sitting en banc, as well as that of Panel A, Panel C and Panel D, of
the Government Employee-Management Relations Board, properly noticed and posted
pursuant to the Nevada Open Meeting Law, was held on Thursday, January 13, 2022. The
meeting was held online using remote technology system called WebEx.

The following Board members were present: Brent C. Eckersley, Esq., Chair
Sandra Masters, Vice-Chair
Gary Cottino, Board Member
Brett Harris, Esq., Board Member
Michael J. Smith, Board Member

Also present: Bruce K. Snyder, Commissioner
Marisu Romualdez Abellar, Executive Assistant
Henry Kim, Esq., Attorney General’s Office

Members of the Public Present: Jeffrey Allen, Esq., LVCEA
Corrine Cosentino, DHRM Labor Relations Unit
Nicole Malich, Esq., Clark County
Norma Santoyo, City of Reno HR Director

The agenda:

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 10 items were for consideration by the full Board:
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1.

10.

Call to Order & Roll Call
The meeting was called to order by Chair Brent C. Eckersley, Esq. at 8:15 a.m. On roll
call all members were present.

Public Comment
No public comment was offered.

Approval of the Minutes
Upon motion, the Board approved as presented the minutes of the meeting held
December 9, 2021.

Report of the Deputy Attorney General
Deputy Attorney General Henry Kim gave an oral report as to the status of cases on
judicial review or at the Nevada Supreme Court, and other matters related thereto.

Approval of Meeting Dates

Upon motion, the Board approved the following Board meeting dates for the second
quarter of 2022: April 5-7, 2022; May 10-12, 2022; and June 14-16, 2022. Chair
Eckersley stated he would be unavailable on June 16%.

Case 2021-011

Education Support Employees Association v. Clark County School District

Upon motion, the Board approved the Notice of Complainant's Withdrawal of
Complaint, as presented.

Case 2020-019

Susan Finucan v. City of Las Vegas

The Board deliberated on the Joint Status Report, but took no action at this time, thus
keeping the stay in effect. The next report would be due March 25, 2022.

Case 2020-020

AFSCME, Local 4041 & Shari_Kassebaum v. State of Nevada ex rel. its
Department of Corrections

The Board deliberated on the Joint Status Report, but took no action at this time, thus
keeping the stay in effect. The next report would be due March 25, 2022.

Case 2020-031

Henderson Police Supervisors Association v. City of Henderson et al.

The Board deliberated on the Joint Status Report, but took no action at this time, thus
keeping the stay in effect. The next report would be due March 25, 2022.

Case 2021-002

Nevada Association of Public Safety Officers v. Las Vegas Metropolitan Police
Department & Las Vegas Police Protective Association

The Board deliberated on the Joint Status Report, but took no action at this time, thus
keeping the stay in effect. The next report would be due at the end of October or when
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the situation changes, whichever occurs first.

Panel A
Presiding Officer Brent C. Eckersley, Esq.

The following 1 item was for consideration by Panel A:

11. Case 2021-005
Las Vegas Police Protective Association v. City of Las Vegas
The Panel deliberated on the Joint Status Report, but took no action at this time, thus
keeping the stay in effect. The next report would be due March 25, 2022.

Panel C
Presiding Officer Gary Cottino

The following 1 item was for consideration by Panel C:

12. Case 2020-008

Clark County Education Association & Davita Carpenter v. Clark County School
District with Intervenors Education Support Employees Association & Clark
County Association of School Administrators and Professional-Technical
Employees

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-Chair
Masters to fill the vacancy at the time on the panel. The Panel deliberated on the Joint
Status Report but took no action at this time, thus keeping the stay in effect. The next
report would be due March 25, 2022.

Panel D
Presiding Officer Brent C. Eckersley, Esq.

The following 4 items were for consideration by Panel D:

13. Case 2018-017
Las Vegas Metropolitan Police Department v. Las Veqgas Police Protective
Association
Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-Chair
Masters to fill the vacancy at the time on the panel. The Panel deliberated on the Joint
Status Report but took no action at this time, thus keeping the stay in effect. The next
report would be due March 25, 2022.
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14.

15.

16.

Case 2019-012

Luquisha McCray v. Clark County

The Panel deliberated on the Joint Status Report, and upon motion, voted to lift the
stay and ordered the prevailing party to file an appropriate motion or other pleading to
advance the status of the case.

Case 2020-021

Robert Ortiz v. SEIU, Local 1107

The Panel deliberated on the Joint Status Report, but took no action at this time, thus
keeping the stay in effect. The next report would be due March 25, 2022.

Case 2021-003

International Association of Fire Fighters, Local 1265 v. City of Sparks

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-Chair
Masters to substitute for Board Member Cottino. The Panel deliberated on the Joint
Status Report, and upon motion, voted to lift the stay and ordered the prevailing party
to file an appropriate motion or other pleading to advance the status of the case.

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 4 items were for consideration by the full Board:

17.

18.

19.

Cases 2021-008; 2021-012; 2021-013; 2021-015

Las Vegas City Employees’ Association & Julie Terry v. City of Las Vegas; Las
Vegas City Employees’ Association & Jody Gleed v. City of Las Vegas; Las
Vegas City Employees’ Association & Marc Brooks v. City of Las Vegas; and
International Association of Fire Fighters, Local 1285 v. City of Las Vegas

The Board deliberated as to whether the four consolidated cases should be stayed
under the limited deferral doctrine, and upon motion, agreed to so stay the cases, thus
retracting their earlier decisions on denying any motions to dismiss.

Case 2021-016

International Union of Operating Engineers, Local 501 v. University Medical
Center of Southern Nevada

The Board deliberated on Respondent University Medical Center of Southern
Nevada’s Motion to Dismiss Complaint for Unfair Labor Practices but came to no
decision at this time. However, it was ordered for the parties to notify the EMRB when
the promised documents had been transmitted.

Additional Period of Public Comment
No public comment was offered.
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20. Adjournment
There being no additional business to conduct, Chair Brent C. Eckersley, Esq.
adjourned the meeting.

Respectfully submitted,

Bruce K. Snyder,
EMRB Commissioner





		Director

		Commissioner

		Executive Assistant

		RELATIONS BOARD



		MINUTES OF THE MEETING OF THE GOVERNMENT

		EMPLOYEE-MANAGEMENT RELATIONS BOARD




O 0 N Yy W B W

N RN DN N N N N N M= o e e et e e e e
~N YN BN = OO 0NN AW NN e o

Carson City, Nevada 89703
)
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(775) 885-1896

Dyer Lawrence, LLP

2805 Mountain Street

THOMAS J. DONALDSON, ESQ. FILED
Nevada State Bar No. 5283

DYER LAWRENCE, LLP JAN 2 i 2022
2805 Mountain Street, N AR
Carson City, NV 89703 STATL 4 R
(775) 885-1896 BVt

Attorneys for Complainant International
Association of Fire Fighters, Local 1265

BEFORE THE STATE OF NEVADA GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

INTERNATIONAL ASSOCIATION OF )
FIRE FIGHTERS, LOCAL 1265, ) Case No. 2021-003
Complainant, g Panel D
)
CITY OF SPARKS, ;
Respondent. %

STIPULATION AND ORDER OF DISMISSAL WITH PREJUDICE

COME NOW Complainant International Association of Firefighters, Local 1265, and
Respondent City of Sparks and hereby stipulate to dismiss the above-captioned matter with prejudice
and with the parties bearing their respective attorney’s fees and costs.

DATED this 21* day of January, 2022.

DYER LAWRENCE, LLP HOLLAND & HART, LLP
By: /s/ Thomas J. Donaldson By: /s/ S. Jordan Walsh

Thomas J. Donaldson, Esq. S. Jordan Walsh, Esq.

Attorneys for Complainant Attorneys for Respondent

IT IS SO ORDERED.
DATED this __ day of ,2022.

EMPLOYEE-MANAGEMENT RELATIONS BOARD

By:
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GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS B?N?g 2022

INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 501, AFL-CIO,

Complainant,
VS,

ESMERALDA COUNTY; ESMERALDA
COUNTY BOARD OF COMMISSIONERS et al.,

Nt Nt st g Nt N st ot gt vt e

Respondents.

TALLY OF BALLOTS

STATE O¢ -
E.paE

CASE NO. 2020-022

| hereby certify that the results of the tabulation of ballots cast in the election held in the above-
captioned matter, and concluded on the date set forth below, were as follows:

1. Number of Ballots Cast for “Yes"
Not Challenged | Challenged

2. Number of Ballots Cast for “No”
Not Challenged Chalienged

3. Number of Valid Ballots Cast (sum of 1 and 2)

4. Number of Invalid Ballots Cast
Not Challenged D) Challenged

5. Number of Voters Challenged as Ineligible
6. Number of Eligible Voters in the Bargaining Unit
Dated: January 19, 2022 .

) | ) l"-.

By the Commissioner: | ). .
Bruce K. Snyder

We acknow}?dge receipt of a copy of this tally: 1,/ |
/z’/l ‘/_/M I( 1

- L1¥

IUGE Local 501 Esmeralda County
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James J. Conway, Esq.

Nevada Bar No. 11789 FILED
UNIVERSITY MEDICAL CENTER

OF SOUTHERN NEVADA Fs‘ib:”a?/ ,\f zodzz
1800 W. Charleston Blvd. ate or Nevada
Las Vegas, Nevada 89102 E.M.R.B.

Tel. No.: (702) 224-7140 10:57 a.m.

Fax No.: (702) 383-3893
james.conway(@umcsn.com

Attorney for Respondent,
University Medical Center of Southern Nevada

BEFORE THE
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

Case No.: 2021-016
INTERNATIONAL UNIOIN OF
OPERATING ENGINEERS LOCAL 501,
AFL-CIO,

Complainant,

VS.

UNIVERSITY MEDICAL CENTER OF

)
)
)
)
)
)
)
)
)
SOUTHERN NEVADA )
)

COMPLAINANT INTERNATIONAL UNION OF OPERATING ENGINEERS LOCAL
S01’S AND RESPONDENT UNIVERSITY MEDICAL CENTER OF SOUTHERN
NEVADA'’S JOINT NOTICE REGARDING PRODUCTION OF DOCUMENTS

NOTICE IS HEREBY PROVIDED to the Government-Employee Management
Relations Board, by Complainant INTERNATIONAL UNIOIN OF OPERATING ENGINEERS
LOCAL 501 (“Local 501”) and Respondent UNIVERSITY MEDICAL CENTER OF
SOUTHERN NEVADA (“UMC™), through their respective attorneys of record, that the Subject
Documents requested by Complainant Local 501 have been provided by Respondent UMC.

/11
/11
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FURTHER NOTICE IS HEREBY PROVIDED that Complainant Local 501 and

Respondent UMC have agreed to settle this matter and are currently finalizing a settlement

agreement. The Parties will file a Stipulation to Dismiss the Complaint should a settlement

agreement be effectuated.

Dated this 2nd day of February. 2022.

/s/Justin Crane
JUSTIN CRANE, ESQ.
THE MYERS LAW GROUP, APC
9327 Fairway View Place, Suite 100
Ranco Cucamonga, CA 91730
Attorney for Complainant,
International Union of
Operating Engineers Local 501,
AFL-CIO

Dated this 2nd day of February, 2022.

/s/ James Conway
JAMES J. CONWAY, ESQ.
UNIVERSITY MEDICAL CENTER
1800 W. Charleston Blvd
Las Vegas, Nevada 891
Attorney for Respondent,
University Medical Center of
Southern Nevada
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CERTIFICATE OF SERVICE

I hereby certify that on this 2nd day of February, 2022, I served a true and accurate copy
of the foregoing JOINT NOTICE REGARDING PRODUCTION OF DOCUMENTS, via

email to the following:

Employee-Management Relations Board
3300 W. Sahara Ave., Suite 260

Las Vegas, Nevada 89102
bsnyder@business.nv.gov
emrb@business.nv.gov

I hereby certify that on this 2nd day of February, 2022, a one copy of the foregoing was

emailed to the following:

Justin M. Crane, Esq.

The Myers Law Group, APC

9327 Fairway View Place, Suite 100
Rancho Cucamonga, CA 91730
jerane(@myerslawgroup.com

/s/ James Conway
UNIVERSITY MEDICAL CENTER OF
SOUTHERN NEVADA
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